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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 381 Firefighter Pensions
SPONSOR(S): Gibson
TIED BILLS: IDEN./SIM. BILLS: SB 1380
REFERENCE ACTION ANALYST STAFF DlRECi OR
2
1) Governmental Operations Committee Mitchell(‘\yi Williamson | M

3) Fiscal Council

)

2) Local Government Council
)
)

4) State Administration Council

5)

SUMMARY ANALYSIS

This bill requires certain community development districts that provide fire suppression and related services to

establish a firefighters’ pension trust fund.

This bill does not appear to create, modify, or eliminate rulemaking authority.

This bill does not appear to have a fiscal impact on the local government revenues or expenditures of counties,
municipalities, or special districts. The bill may have a fiscal impact on the revenues and expenditures of

community development districts offering fire prevention and control.

This document does not reflect the intent or officiai position of the bili sponsor or House of Representatives.
STORAGE NAME: h0381.GO.doc
DATE: 3/14/2006



FULL ANALYSIS

Il. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provides limited government — This bill creates a firefighters’ pension trust fund and board of trustees
for each community development district providing fire suppression services.

B. EFFECT OF PROPOSED CHANGES:
Present Situation — Community Development Districts

Chapter 190, Florida Statutes, the Uniform Community Development District Act of 1980, sets forth the
uniform procedure for the establishment and operation of a particular type of independent special
district, the community development district (CDD), which serves as an alternative method to manage
and fine12nce basic services for community development.! There are currently 381 active CDDs in
Florida.

Among the general powers granted to a CDD: sue and be sued, participate in the state retirement
system, contract for services, borrow money, accept gifts, adopt rules and orders, maintain an office,
lease, issue bonds, raise money by user charges or fees, assess and impose ad valorem taxes upon
lands in the CDD, and levy and enforce special assessments.’

CDDs also have special powers related to the following systems, facilities, and basic infrastructures:
water management, water supply, sewer, wastewater management, roads, bridges, culverts, street
lights, buses, trolleys, transit shelters, ridesharing facilities and services, parking improvements,
signage, environmental contamination, conservation areas, mitigation areas, and wildlife habitat.*

In addition, CDDs also can be authorized by local governments to address: parks and facilities for
indoor and outdoor recreational, cultural, and educational uses; fire prevention and control, including
fire stations, water mains and plugs, fire trucks, and other vehicles and equipment; school buildings and
related structures; security; control and elimination of mosquitoes and other arthropods of public health
importance; waste collection and disposal.®

HB 381 relates only to those CDDs that are providing “fire prevention and control” with the consent of
the local government® (“Fire CDDs"). Information on how many Fire CDDs exist is not available from
the Department of Management Services, the Special District Information Program of the Department
of Community Affairs, or the State Fire Marshal. Thus, the number of Fire CDDs is unknown. Itis
estimated that only a small percentage of Fire CDDs exist.” The pay and benefits, including the type of
pension plan, of any firefighter working for a Fire CDDs currently are determined by the Fire CDD.

' Fla. Stat. § 190.002 (2005).

2 Fla. Dep't of Comm'y Aff., Div. of Hous. and Comm’y Dev., Special Dist. Info. Program, Create Your Own List of Special Districts
(search “community development” under “Functions to Include”)(visited Mar. 14, 2005) <http://iwww.floridaspecialdistricts.org/
OfficialList/criteria.asp>.

® Fla. Stat. § 190.011 (2005).

4 Fla. Stat. § 190.012(1) (2005).

% Fla. Stat. § 190.012(2) (2005).

® Fla. Stat. § 190.012(2)(b) (2005).

7 Conversations and e-mails with attorneys representing CDDs (Jan. and Feb. 2005).
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Present Situation — Municipal and Special District Firefighter Pensions

Firefighters working for municipalities or special districts that have a constituted fire department or an
authorized volunteer fire department,® which owns and uses equipment for fighting fires that was in
compliance with National Fire Protection Association Standards for Automotive Fire Apparatus at the
time of purchase,’® have pension plans pursuant to chapter 175, Florida Statutes.

Chapter 175, Florida Statutes, is the Marvin B. Clayton Firefighters Pension Trust Fund Act
(“FPTFA")."® The FPTFA sets forth the minimum benefits and minimum standards for municipal and
special district firefighter pension plans. There currently are 20 special fire control districts and 159
municipalities that have established plans pursuant to the FPTFA."" These plans had revenues of
approximately $66,319,992 in 2004; $5,096,380 of those revenues were generated by special fire
control districts.'

Section 175.032, Florida Statutes, provides the definitions for the FPTFA, including a definition for
“special fire control district.” This bill adds Fire CDDs to the definition of special fire control district. As
a result, Fire CDDs which have a constituted fire department or an authorized volunteer fire department
and the required equipment'® will be bound by the FPTFA and must establish a special firefighters’
pension trust fund for the firefighters.™

The following sources provide funding for the firefighters’ pension trust fund:

» Payment from the “premium tax” - the net proceeds of the 1.85-percent excise upon fire insurance
companies, fire insurance associations, or other property insurers on their gross receipts on
premiums from holders of policies covering real or personal property within the legal boundaries of
the Fire CDD;

» Payment of a designated percentage deducted from the salary of each uniformed firefighter;

» Payment of all fines and forfeitures imposed and collected from the violation of any rule and
regulation promulgated by the board of trustees;

» By mandatory payment from the Fire CDD of the normal cost of and the amount required to fund
any actuarial deficiency shown by an actuarial valuation as provided in part VI of chapter 112,
Florida Statutes;

= By all gifts, bequests, and devises when donated;

» By all increases in the fund by way of interest or dividends on bank deposits, or otherwise; and

= By all other sources or income now or hereafter authorized by law for the augmentation of such
firefighters' pension trust fund."

The Fire CDD also must create a board of trustees for the firefighters pension trust fund consisting of
five members: two members must be legal residents of the Fire CDD and be appointed by the Fire
CDD: two must be full-time firefighters elected by a majority of the active firefighters who are members

® Fla. Stat. § 175.041(1) (2005).

® Fla. Stat. § 175.041(2) (2005).

% Fla. Stat. § 175.025 (2005).

:; Dep't of Mgmt. Serv., HB 381 (2006) Staff Analysis (Nov. 25, 2005) (on file with dep't).
/d.

® Fla. Stat. § 175.041(1) and (2) (2005).

Y Fla. Stat. § 175.041(1) (2005).

'® Fla. Stat. § 175.091 (2005).
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of such plan; the fifth member must be chosen by a majority of the other four members. '® This board
of trustees must meet quarterly"’

Among the powers of the board of trustees: invest and reinvest the assets of the firefighter pension
fund in certain authorized investments, issue drafts, keep required records, retain a qualified
independent consultant every three years, and employ legal counsel, independent actuaries, and other
advisors.

The FPTFA provides requirements for the retirement,'® disability," death,?® and presumed injuries?' of
Fire CDD firefighters under the plan.

The Division of Retirement is responsible for the daily oversight and monitoring of any firefighter
pension plan of a Fire CDD.?? Actuarial deficits are not, however, obligations of the State of Florida.?

C. SECTION DIRECTORY:

Section 1 amends subsection (16) of section 175.032, Florida Statutes, to amend the definition of
“special fire control district.”

Section 2 provides an effective date of July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
This bill does not appear to have a fiscal impact on any state government revenues.

2. Expenditures:
This bill does not appear to have a fiscal impact on state government expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

This bill does not appear to have a fiscal impact on the local government revenues of counties,
municipalities, or special districts. The bill may have a fiscal impact on the revenues of Fire CDDs.

" Fla. Stat. § 175.061 (1) (2005) (The membership of the board of trustees for a chapter plan shall consist of five members, two of
whom, unless otherwise prohibited by law, shall be legal residents of the municipality or special fire control district, who shall be
appointed by the governing body of the municipality or special fire control district, and two of whom shall be full-time firefighters as
defined in s. 175.032 who shall be elected by a majority of the active firefighters who are members of such plan. With respect to any
chapter plan or local law plan that, on January 1, 1997, allowed retired firefighters to vote in such elections, retirees may continue to
vote in such elections. The fifth member shall be chosen by a majority of the previous four members as provided for herein, and such
%erson's name shall be submitted to the governing body of the municipality or special fire control district.).
Fla. Stat. § 175.061(3) (2005).

' Fla. Stat. § 175.162 (2005).
' Fla. Stat. § 175.191 (2005).
0 Fla. Stat. § 175.201 (2005).
' Fla. Stat. § 175.231 (2005) (Conditions or impairment of health of a firefighter caused by tubercuiosis, hypertension, or heart disease
resulting in total or partial disability or death shail be presumed to have been accidental and suffered in the line of duty after passing a

hysical examination and subject to rebuttal).

? Fla. Stat. § 175.341 (2005).
2 Fla. Stat. § 175.051 (2005).
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2. Expenditures:

This bill does not appear to have a fiscal impact on the local government expenditures of counties,
municipalities, or special districts. The bill may have a fiscal impact on the expenditures of Fire
CDD:s.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Insurance companies are obligated to report and remit the excise tax on property insurance premiums
pursuant to section 175.101, Florida Statutes. These insurance companies may be impacted by the
addition of a new entity authorized to receive these taxes.

D. FISCAL COMMENTS:
None.

lIl. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds. This bill does not appear to reduce the percentage of a state tax
shared with counties or municipalities. This bill does not appear to reduce the authority that
municipalities have to raise revenue.

2. Other:

Benefit changes to the state retirement system are governed by section 14 of article X of the Florida
Constitution. Changes to chapter 175, Florida Statutes, are not changes to the state retirement
system as governed by this provision.

B. RULE-MAKING AUTHORITY:
This bill does not appear to create, modify, or eliminate rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:
Drafting Issue: Authority to Collect the Tax on Property Insurance Premiums

One of the funding mechanisms provided for firefighters pension trust funds is the premium tax
authorized under section 175.101(1), Florida Statutes. The Department of Management Services has
suggested that chapter 190, Florida Statutes, which governs CDDs, may need to be amended to give
CDDs the authority to levy the premium tax.* Although the language which provides that a Fire CDD
‘may assess and impose” the premium tax seems sufficient, the sponsor may wish to consider an
amendment to section 190.011, Florida Statutes:

(17) To assess and impose the state excise tax authorized under s. 175.101. if exercising the
powers permitted under s. 190.12(2)(b).

Drafting Issue: Different Types of Districts

CDDs and special fire control districts are different types of independent special districts which are
governed by two different chapters of the Florida Statutes: chapter 190 and chapter 191, respectively.
This bill, however, includes certain CDDs in the definition of special fire control district for purposes of
chapter 175. Given the different legal and statutory status of these two types of districts, it would be

24 Dep't of Mgmt. Serv., HB 381 (2006) Staff Analysis (Nov. 25, 2005) (on file with dep't).
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better to define and provide for CDDs throughout the chapter. Yet, given the unknown and expected
low number of Fire CDDs, such considerable amendment to chapter 175, Florida Statutes, may not be
warranted.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.
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F LORIDA H O U S E O F R EPRESENTATIVES

HB 381 2006

A bill to be entitled
An act relating to firefighter pensions; amending s.
175.032, F.S.; revising the definition of the term
"special fire control district" to include certain
community development districts performing fire
suppression and related services; providing an effective

date.

0o I 0 Uk W N

9| Be It Enacted by the Legislature of the State of Florida:
10
11 Section 1. Subsection (16) of section 175.032, Florida

12 Statutes, is amended to read:

13 175.032 Definitions.--For any municipality, special fire
14| control district, chapter plan, local law municipality, local

15| law special fire control district, or local law plan under this
16| chapter, the following words and phrases have the following

17{ meanings:

18 (16) ©"Special fire control district" means a special

19 district, as defined in s. 189.403(1), established for the

20| purposes of extinguishing fires, protecting life, and protecting
21| property within the incorporated or unincorporated portions of
22| any county or combination of counties, or within any combination
23| of incorporated and unincorporated portions of any county or

24| combination of counties. The term includes community development

25| districts providing fire suppression and related services

26| pursuant to s. 190.012(2) (b). The term does not include any

27| dependent or independent special district, as defined in s.

28| 189.403(2) and (3), respectively, the employees of which are
Page 1of 2
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F L ORI DA H O U S E o F R EPRESENTATIVE S

HB 381 2006
29| members of the Florida Retirement System pursuant to s.
30 121.051(1) or (2).
31 Section 2. This act shall take effect July 1, 2006.
Page 2 of 2

CODING: Words stricken are deletions; words underlined are additions.
hb0381-00



HB 453



HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 453 Designation of an Official State Pie of the State of Florida
SPONSOR(S): Needelman and others
TIED BILLS: IDEN./SIM. BILLS: SB 676
REFERENCE ACTION ANALYST STAFF DIRECTOR
o~
P - 1 ; ‘:’
1) Governmental Operations Committee Ziegler - Williamson ,O{Lu/r

2) Tourism Committee

£

)
)
3) State Administration Council
)
)

5

SUMMARY ANALYSIS

Current law provides 32 state designations such as the state beverage, the state shell, and the state butterfly.
Florida does not, however, have a designation for a state pie. HB 453 designates the Key Lime Pie as the
official state pie.

This bill does not appear to have a fiscal impact on state or local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0453.GO.doc
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FULL ANALYSIS

|. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
The bill does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
Current Situation

Chapter 15, F.S., designates official state emblems. It contains 32 state designations. Examples
include the state beverage, state shell, state stone, and state butterfly.” Current law does not contain a
designation for the state pie. In 1994, House Resolution 2485 was adopted. It recognized the Key
Lime Pie as an important symbol of Florida.

Proposed Changes

The bill designates the Key Lime Pie as the official state pie of Florida.

C. SECTION DIRECTORY:
Section 1 creates s. 15.0321, F.S., to designate the Key Lime Pie as the official state pie of Florida.

Section 2 provides an effective date of July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

This bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:

This bill does not create, modify, amend, or eliminate state expenditures.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

This bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:

This bill does not create, modify, amend, or eliminate local expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

" These include the state: flag, seal, tree, fruit, beverage, citrus archive, shell, stone, gem, wildflower, play, animal, freshwater fish,
saltwater fish, marine mammal, saltwater mammal, butterfly, reptile, air fair, rodeo, festival, moving image center and archive, litter
control symbol, pageant, opera program, renaissance festival, railroad museums, transportation museums, soil, fiddle contest, band,

and Sports Hall of Fame.
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D. FISCAL COMMENTS:

None.
1Il. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not require counties or municipalities to spend funds or to take action requiring the
expenditure of funds. This bill does not reduce the percentage of a state tax shared with counties or
municipalities. This bill does not reduce the authority that municipalities have to raise revenue.

2. Other:

None.

RULE-MAKING AUTHORITY:
None.

DRAFTING ISSUES OR OTHER COMMENTS:

Other Comments — Past Legislation
In 1988, HB 245, which designated the Key Lime Pie as the official state pie, passed the House by a
vote of 107 to three; however, the bill died in the Senate.

Other Comments — Other States

Vermont is the only state with a designation for a state pie. Georgia adopted a resolution in 1996 that
designated “Mattie’s Bistro and Bakery’s pecan pie” as the official pie:? however, to date, Georgia has
not designated the pecan pie as the official state pie.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

Not applicable.

? House Resolution 1137, Georgia House of Representatives. 1996.
STORAGE NAME: h0453.GO.doc PAGE: 3
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F L ORI DA H O U S E O F R EPRESENTATI!I VE S

HB 453 2006
1 A bill to be entitled
2 An act relating to the designation of an official state
3 pie of the State of Florida; creating s. 15.0321, F.S.;
4 designating the Key Lime Pie as the official state pie;
5 providing an effective date.
6
7| Be It Enacted by the Legislature of the State of Florida:
8
9 Section 1. Section 15.0321, Florida Statutes, is created

10 to read:

11 15.0321 Official state pie.--The Key Lime Pie is

12| designated as the official state pie of Florida.

13 Section 2. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 493 CS Ethics for Public Officers and Employees
SPONSOR(S): Ryan
TIED BILLS: IDEN./SIM. BILLS:
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Ethics & Elections Committee 10Y, 0N, w/CS Shaffer /) Mitchell

2) Governmental Operations Commitiee WilliamsonW Williamson&{ a[U-

3) Fiscal Council

4) State Administration Council
5)

SUMMARY ANALYSIS

The bill clarifies and revises portions of the Code of Ethics of the State of Florida, and provides for additional
restrictions on the conduct of current and former government employees and elected officials. The bill:

» Prohibits government employees from working in political campaigns.

* Allows Selected Exempt employees, transferred from Career Service under Service First, to lobby their

former agency immediately upon termination, instead of having to wait two years. However, no former

employee may immediately lobby on a matter in which the employee participated while employed by a

government agency.

Changes the method for disclosing assets and liabilities.

Requires disclosure of gifts by those leaving employment by July 1.

Allows the Attorney General to file suit to recoup agency costs for collecting penalties.

Allows unemployed state employees to work for the private entity who assumes the employees’ former

duties.

Increases the rulemaking authority of the Commission on Ethics (commission).

» Suspends a lobbyist’s registration if the lobbyist fails to pay a fine until the fine is paid or waived.

» Prohibits agency employees who participated personally and substantially on a matter from
representing or advising any entity other than the state for compensation.

The bill also entitles a witness required to travel outside the county of his or her residence in order to testify
before the commission to per diem and travel expenses at the same rate as state employees. Thus, the bill
will have a fiscal impact on state government.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0493b.GO.doc
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
Provide Limited Government — The bill increases the rulemaking authority of the commission.

Promote Personal Responsibility — The bill requires principled behavior by those serving in the public
sector.

B. EFFECT OF PROPOSED CHANGES:
Background

The Code of Ethics for Public Officers and Employees (code)’ sets forth certain requirements and
guidelines governing the conduct of public officers and employees. Section 112.311, F.S., outlines
three basic objectives of the code:
e Requires that the law protect against any conflict of interest and that it establish standards for
the conduct of elected officials and government employees.
Recognizes that government must attract those citizens best qualified to serve.”
e Provides that it is necessary that the identity, expenditures, and activities of those persons who
regularly engage in efforts to persuade public officials to take specific actions be disclosed to
the public in order to preserve and maintain the integrity of the government process.

It is the policy of the state that no officer or employee of the state, a local government, or the
Legislature have any interest, financial or otherwise, direct or indirect; engage in any business
transaction or professional activity; or incur any obligation of any nature that is in substantial conflict
with the proper discharge of his or her duties.® Public officers and employees of the state or of a local
government are agents of the people and hold their positions for the benefit of the public. Such
persons are bound to observe, in their off|C|aI acts, the highest standards of ethics consistent with the
code regardless of personal considerations.*

A person elected to any county, municipality, special district, or school district office may not
personally represent another person or entity for compensation before the governlng body of which
the person was an officer for a period of two years after vacating that office.® This only applies to
former office holders lobbying current office holders. Public officers, agency employees, and local
government attorneys also are barred from disclosing or using information not available to the
public and gained because of that person’s official position, for his or her personal gain or benefit or
for the personal gain or benefit of any other person or business entity.®

Office holders must file yearly statements of their personal financial interests. The failure to file a
timely report results in a fine of $25 per day, with a maximum aggregate penalty of $1,500. Any
reporting person may appeal or dispute a fine, and may base that appeal upon unusual
circumstances surrounding the failure to file on the designated due date. The person is entitled to a

' Chapter 112, Part III, F.S.

2 Thus, the law against conflict of interest must be so designed as not to impede unreasonably or unnecessarily the recruitment and
retention by government of those best qualified to serve.

* Section 112.311(5), F.S.

* Section 112.311(6), F.S.

> Section 112.313, F.S.

6

ld
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hearing before the Commission on Ethics (commission), which is permitted to waive the fine in
whole or in part for good cause shown.’

The commission has the duty of receiving and investigating sworn complaints of violations of the
code. The commission is authorized only to investigate alleged violations of the code upon a
written complaint executed on a form prescribed by the commission and signed under oath or
affirmation by any person.® The commission has the power to subpoena witnesses.® Violations of
any provision of the code can result in various penalties, which include requiring the violator to pay
restitution of any pecuniary benefits received because of the violations committed.™

HB 1377 CS, which was similar to the current bill, passed the Legislature in 2005 and was vetoed by
the Governor."" This bill attempts to address the Governor’s concerns.

Effects of Proposed Changes

The bill prohibits all state and political subdivision employees from participating in a political campaign
for an elective office while on duty.

The bill amends the prohibition against using "inside" information gained while in a public position to
benefit oneself or another to clarify that it does not apply to information relating exclusively to
governmental practices.

The bill amends the two-year “revolving door” prohibition against representing a client before one’s
former agency. It allows Selected Exempt employees, transferred from Career Service under Service
First, to lobby their former agency immediately upon termination, instead of having to wait two years.
However, no former employee may immediately lobby on a matter in which the employee participated
while employed by a government agency. The bill also clarifies that the revolving door prohibition
against representing a client before one's former agency applies to other-personal-services (OPS)
employees.

Conflict of interest disclosure statements (applicable for competitive bidding) must be filed with the
commission instead of the Department of State. Local elected officials are prohibited from personally
representing another person or entity for compensation before the agency for which they were an
officer of for two years after leaving office.

The certified reminder mailing sent in July of each year by the supervisor of elections must have a
return receipt. This allows the commission to determine whether the mailing was actually received and
by whom. The bill also allows the commission to waive the penalty for failure to timely file a statement
of financial interests only when the person did not receive proper notice of the requirements of filing an
annual disclosure.

By October 1 of each year, all supervisors of election must certify to the commission a list of names
and addresses of all persons failing to timely file a statement of financial interests. Current law requires
such certification by November 15. The bill also provides that a $1,500 limitation on automatic fines for

7 Section 112.3145, F.S.

¥ Section 112.324, F.S.

? Section 112.322, F.S.

' Section 112.317, F.S.

" The Governor’s veto message stated “the bill contains ambiguous language that could unduly punish state employees who seek to
transition to the private sector . . . Government employees come into contact daily with actions and issues with which they are not
necessarily actively engaged on behalf of the agency; they should not be restricted from future employment in these tangential subject
matters as a result. This legislation could have a draconian impact on the ability of State to recruit employees who eventually aspire to
return to the private sector. 1am also concerned by a provision in the bill that carves out an exemption to lobbying laws for a handful
of state employees . . . Florida’s lobbying laws should be applied uniformly. Creating exemptions sets a bad precedent.” Veto letter

by Governor Bush, HB 1377, June 15, 2005.
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failing to file a financial statement does not limit the civil penalty that may be imposed if the statement is
filed more than 60 days after the deadline.

The bill requires the filing of gift disclosure forms for the last portion of one’s term of office or
employment, and allows quarterly gift disclosure forms to be considered timely filed if postmarked on or
before the due date. Honorarium-expense disclosure forms must be filed for the last portion of one's
term of office or employment.

The bill authorizes an agency to receive restitution, paid by the violator, rather than to the state only.
Further, when the Attorney General is required to collect a penalty through a civil action in court, the
Attorney General's costs and fees of collecting such penalty are assessed against the violator. It
authorizes the commission to recommend payment of any restitution penalty to the agency where the
employee worked, where the officer was deemed an employee, or to the General Revenue Fund.

The bill deletes s. 112.317(6), F.S., which the federal courts have declared unconstitutional (this
section provided that breaching confidentiality of an ethics proceeding was a misdemeanor).

The bill eases existing post-employment restrictions for state employees whose jobs are privatized and
who are employed by that private entity. It prohibits executive branch employees from leaving
government and representing a client before their former agency in connection with the same matter in
which they participated personally and substantially while an agency employee. The bill prohibits a
former agency employee from representing or advising for compensation any entity, other than the
state, in any matter in which the employee participated personally and substantially.

The bill prohibits an individual who qualifies as a lobbyist under ss. 11.045 or 112.3215, F.S., or a local
government charter or ordinance from serving on the commission except for those individuals who are
members of the commission on October 1, 2006, until the expiration of their current term. A member of
the commission may not lobby any state or local government entity as provided by ss. 11.045 or
112.3215, F.S., or a local government charter or ordinance. The same exception applies.

The bill increases the commission’s rule-making authority regarding the grounds for waiving a fine and
the procedure for appealing that fine.

A witness required by the commission to testify outside the county of his or her residence is entitled to
per diem and travel expenses reimbursed at the state rate.

Finally, the bill provides that an official investigation includes an investigation instituted by the
commission and that an official proceeding includes a proceeding before the commission.

C. SECTION DIRECTORY:
Section 1 amends s. 104.31, F.S., prohibiting employees of the state and its political subdivisions from
participating in a political campaign, for which there are penalties.

Section 2 amends s. 112.313, F.S., relating to standards of conduct for public officers, employees of
agencies, and local government attorneys.

Section 3 amends s. 112.3144, F.S., specifying how a reporting individual reports assets valued in
excess of a specified amount.

Section 4 amends s. 112.3145, F.S., requiring that a delinquency notice be sent to certain officeholders
by certified mail, return receipt requested.

Section 5 amends s. 112.3147, F.S., deleting provisions relating to the reporting of assets valued in
excess of a specified amount, to conform.
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Section 6 amends s. 112.3148, F.S., regarding filing a report relating to gifts.
Section 7 amends s. 112.3149, F.S., requiring the filing of a report of honoraria by a specified date.
Section 8 amends s. 112.317, F.S., regarding penalties.

Section 9 amends s. 112.3185, F.S., providing additional standards for state agency employees relating
to procurement of goods and services by a state agency.

Section 10 amends s. 112.321, F.S., prohibiting an individual who qualifies as a lobbyist from serving
on the commission; prohibiting a member of the commission from lobbying any state or local
governmental entity; providing exceptions.

Section 11 amends s. 112.3215, F.S,, increasing the rulemaking authority of the commission.
Section 12 amends s. 112.322, F.S., authorizing travel and per diem expenses for certain witnesses.
Section 13 amends s. 914.21, F.S., amending definitions.
Section 14 provides an effective date of October 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

An officer or employee violating ch. 112, F.S., could be required to pay a civil or restitution penalty
to the agency for which the violating officer was a member or the employee was employed, or pay
the penalty to the General Revenue Fund. The attorney general is entitled to collect any costs,
attorney’s fees, expert witness fees, or other costs incurred in bringing a civil action to recover such
penalties.

2. Expenditures:

A witness, required to travel outside the county of his or her residence in order to testify before the
commission, is entitled to per diem and travel expenses at the same rate as state employees.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:

The bill does not create, modify, amend, or eliminate a local revenue source.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
The fiscal impact is indeterminate, though probably not significant.

lll. COMMENTS
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A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. The bill does not reduce the percentage of a state tax shared with counties or
municipalities. The bill does not reduce the authority that municipalities have to raise revenue.

2. Other:
None.
B. RULE-MAKING AUTHORITY:
The bill increases the rulemaking authority of the commission. The commission must adopt rules to
provide grounds for waiving a fine and the procedures associated with appealing that fine when a
lobbyist fails to timely file a report. Current law already authorizes the commission to adopt a rule to
provide a procedure for notifying a lobbyist who fails to timely file a report.
C. DRAFTING ISSUES OR OTHER COMMENTS:
None.
IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
The Ethics & Elections Committee adopted an amendment to the bill on January 25, 2006. The
amendment changes section 112.3215, F.S., so that it tracks similar language in section 11.045, F.S.,
which was added by SB 6-B during Special Session 2005 B. HB 493 had been filed before SB 6-B was
enacted.
The amendment further amends subsection (5) of section 112.3215, F.S., to clarify that lobbyist
registrations for all “partners, owners, officers, or employees” are automatically suspended until a fine is
paid or waived.
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The Ethics & Elections Committee recommends the following:

Council/Committee Substitute
Remove the entire bill and insert:
A bill to be entitled

An act relating to ethics for public officers and

of the state and its political subdivisions from

or local government attorney, for which there are

penalties; redefining the term "employee" to include

postemployment activities; exempting certain agency
employees from applicability of postemployment
restrictions; providing an exemption from provisions

prohibiting conflicts in employment to a person who,

Commission on Ethics relating to a bid or submission;

reporting individual; amending s. 112.3145, F.S.;
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24 requiring that a delinguency notice be sent to certain
25 officeholders by certified mail, return receipt requested;
26 amending s. 112.3147, F.S.; deleting provisions relating
27 to the reporting of assets valued in excess of a specified
28 amount, to conform; amending s. 112.3148, F.S.; providing
29 requirements for persons who have left office or
30 employment as to filing a report relating to gifts;
31 providing requirements relating to the deadline for and
32 timeliness of gift reports; amending . 112.3149, F.S.;
33 requiring that a report of honoraria by a person who left
34 office or employment be filed by a specified date;
35 amending g. 112.317, F.S.; authorizing the commission to
36 recommend a restitution penalty be paid to the agency of
37 which the public officer was a member or by which the
38 public employee was employed or to the General Revenue
39 Fund; authorizing the Attorney General to recover costs
40 for filing suit to collect penalties and fines; deleting
41 provisions imposing a penalty for the disclosure of
42 information concerning a complaint or an investigation;
43 amending s. 112.3185, F.S.; providing additional standards
44 for state agency employees relating to procurement of
45 goods and services by a state agency; authorizing an
46 employee whose position was eliminated to engage in
47 certain contractual activities; prohibiting former
48 employees from certain specified activities; amending s.
49 112.321, F.S.; prohibiting an individual who qualifies as
50 a lobbyist from serving on the commission; prohibiting a
51 member of the commission from lobbying any state or local
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52 governmental entity; providing exceptions for individuals
53 who are members of the commission on the effective date of
54 the act until the expiration of their current terms;
55 amending s. 112.3215, F.S.; requiring the commission to
56 adopt a rule detailing the grounds for waiving a fine and
57 the procedures to be followed when a lobbyist fails to
58 timely file his or her report; requiring automatic
59 suspension of certain lobbyist registrations if the fine
60 ig not timely paid; requiring the commission to provide
61 written notice to any lobbyist whose registration is
62 automatically suspended; amending s. 112.322, F.S.;
63 authorizing travel and per diem expenses for certain
64 witnesses; amending s. 914.21, F.S.; redefining the terms
65 "official investigation" and "official proceeding," for
66 purposes of provisions relating to tampering with
67 witnesses, to include an investigation by the commission;
68 providing an effective date.

69
70| Be It Enacted by the Legislature of the State of Florida:
71
72 Section 1. Present subsections (2) and (3) of section

73 104.31, Florida Statutes, are renumbered as subsections (3) and
74 (4), respectively, and a new subsection (2) is added to that

75| section to read:

76 104.31 Political activities of state, county, and

77| municipal officers and employees.--
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78 (2) An employee of the state or any political subdivision

79| may not participate in any political campaign for an elective

80| office while on duty.

81 Section 2. Subsection (8), paragraph (a) of subsection

82 (9), paragraph (b) of subsection (12), and subsection (14) of
83 section 112.313, Florida Statutes, are amended to read:

84 112.313 Standards of conduct for public officers,

85| employees of agencies, and local government attorneys.--

86 (8) DISCLOSURE OR USE OF CERTAIN INFORMATION.--No current
87| or former public officer, employee of an agency, or local

88| government attorney shall disclose or use information not

89| available to members of the general public and gained by reason

90| of his or her official position, except for information relating

91| exclusively to governmental practices, for his or her personal

92| gain or benefit or for the personal gain or benefit of any other
93| person or business entity.

94 (9) POSTEMPLOYMENT RESTRICTIONS; STANDARDS OF CONDUCT FOR
95 LEGISLATORS AND LEGISLATIVE EMPLOYEES. --

96 (a)l. It is the intent of the Legislature to implement by
97 statute the provisions of s. 8(e), Art. II of the State

98| Constitution relating to legislators, statewide elected

99| officers, appointed state officers, and designated public

100| employees.

101 2. As used in this paragraph:
102 a. "Employee" means:
103 (I) Any person employed in the executive or legislative

104| branch of government holding a position in the Senior Management

105| Service as defined in s. 110.402 or any person holding a
Page 4 of 28

CODING: Words stricken are deletions; words underlined are additions.
hb0493-01-c1



F L ORTIDA H O U S E O F REPRESENTATIV E S

HB 493 2006
CS

106| position in the Selected Exempt Service as defined in s. 110.602
107 or any person having authority over policy or procurement

108| employed by the Department of the Lottery.

109 (IT) The Auditor General, the directoriof the Office of
110 Program Policy Analysis and Government Accountability, the

111 Sergeant at Arms and Secretary of the Senate, and the Sergeant
112| at Arms and Clerk of the House of Representatives.

113 (ITI) The executive director of the Legislative Committee
114} on Intergovernmental Relations and the executive director and
115} deputy executive director of the Commission on Ethics.

116 (IV) An executive director, staff director, or deputy

117| staff director of each joint committee, standing committee, or
118 select committee of the Legislature; an executive director,

119 staff director, executive assistant, analyst, or attorney of the
120 Office of the President of the Senate, the Office of the Speaker
121| of the House of Representatives, the Senate Majority Party

122| Office, Senate Minority Party Office, House Majority Party

123| Office, or House Minority Party Office; or any person, hired on
124 a contractual basis, having the power normally conferred upon
125 such persons, by whatever title.

126 (V) The Chancellor and Vice Chancellors of the State

127| TUniversity System; the general counsel to the Board of Regents;
128 and the president, vice presidents, and deans of each state

129| wuniversity.

130 (VI) Any person, including an other-personal-services

131| employee, having the power normally conferred upon the positions

132| referenced in this sub-subparagraph.
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133 b. "Appointed state officer" means any member of an

134 appointive board, commission, committee, council, or authority
135| of the executive or legislative branch of state government whose
136| powers, jurisdiction, and authority are not solely advisory and
137| include the final determination or adjudication of any personal
138| or property rights, duties, or obligations, other than those

139| relative to its internal operatiomns.

140 c. "State agency" means an entity of the legislative,

141| executive, or judicial branch of state government over which the
142| Legislature exercises plenary budgetary and statutory control.
143 3. No member of the Legislature, appointed state officer,
144| or statewide elected officer shall personally represent another
145| person or entity for compensation before the government body or
146| agency of which the individual was an officer or member for a
147| period of 2 years following vacation of office. No member of the
148| Legislature shall personally represent another person or entity
149| for compensation during his or her term of office before any

150| state agency other than judicial tribunals or in settlement

151{ negotiations after the filing of a lawsuit.

152 4. No agency employee shall personally represent another
153| person or entity for compensation before the agency with which
154| he or she was employed for a period of 2 years following

155| wvacation of position, unless employed by another agency of state
156 government .

157 5. Any person violating this paragraph shall be subject to
158 the penalties provided in s. 112.317 and a civil penalty of an
159| amount equal to the compensation which the person receives for

160| the prohibited conduct.
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"le6l 6. This paragraph is not applicable to:

162 a. A person employed by the Legislature or other agency
163 prior to July 1, 1989;

164 b. A person who was employed by the Legislature or other
165| agency on July 1, 1989, whether or not the person was a defined
l66| employee on July 1, 1989;

167 c. A person who was a defined employee of the State

168| University System or the Public Service Commission who held such
169 employment on December 31, 1994;

170 d. A person who has reached normal retirement age as

171| defined in s. 121.021(29), and who has retired under the

172| provisions of chapter 121 by July 1, 1991; e=x

173 e. Any appointed state officer whose term of office began
174 before January 1, 1995, unless reappointed to that office on or
175 after January 1, 1995; or=

176 f. An agency employee who continuously has held a position

177| that was transferred from the Career Service System to the

178| Selected Exempt Service System under chapter 2001-43, Laws of

179| Florida, until leaving state employment.

180 (12) EXEMPTION.--The requirements of subsections (3) and
181 (7) as they pertain to persons serving on advisory boards may be
182| waived in a particular instance by the body which appointed the
183| person to the advisory board, upon a full disclosure of the

184| transaction or relationship to the appointing body prior to the
185| waiver and an affirmative vote in favor of waiver by two-thirds
186| vote of that body. In instances in which appointment to the

187 advisory board is made by an individual, waiver may be effected,

188| after public hearing, by a determination by the appointing
Page 7 of 28

CODING: Words stricken are deletions; words underlined are additions.
hb0493-01-c1



FLORI DA H O U S E O F R EPRESENTATIVES

HB 493 2006
CS

189| person and full disclosure of the transaction or relationship by
190| the appointee to the appointing person. In addition, no person
191| shall be held in violation of subsection (3) or subsection (7)
152 if:

193 (b) The business is awarded under a system of sealed,

194| competitive bidding to the lowest or best bidder and:

195 1. The official or the official's spouse or child has in
196| no way participated in the determination of the bid

197| specifications or the determination of the lowest or best

198 bidder;

199 2. The official or the official's spouse or child has in
200| no way used or attempted to use the official's influence to

201| persuade the agency or any personnel thereof to enter such a

202| contract other than by the mere submission of the bid; and

203 3. The official, prior to or at the time of the submission
204| of the bid, has filed a statement with the Commission on Ethics

205| Department—eof State, 1f the official is a state officer or

206| employee, or with the supervisor of elections of the county in

207! which the agency has its principal office, 1f the official is an
208| officer or employee of a political subdivision, disclosing the
209 official's interest, or the interest of the official's spouse or
210 child, and the nature of the intended business.

211 (14) LOBRYING BY FORMER LOCAL OFFICERS; PROHIBITION.--A
212| person who has been elected to any county, municipal, special
213| district, or school district office may not personally represent

214| another person or entity for compensation before the government

215| goveraning body or agency of which the person was an officer for

216| a period of 2 years after vacating that office.
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217 Section 3. Present subsections (4), (5), and (6) of

218 section 112.3144, Florida Statutes, are renumbered as

219| subsections (5), (6), and (7), respectively, paragraph (g) of
220 present subsection (4) is amended, and a new subsection (4) 1is
221 added to that section, to read:

222 112.3144 Full and public disclosure of financial

223 interests.--

224 (4) (a) With respect to reporting, on forms prescribed

225 under this section, assets valued in excess of $1,000 that the

226| reporting individual holds jointly with another person, the

227| amount reported shall be based on the reporting individual's

228| legal percentage of ownership in the property. However, assets

229| that are held jointly with right of survivorship must be

230| zreported at 100 percent of the value of the asset. For purposes

231| of this subsection, a reporting individual is deemed to own a

232| percentage of a partnership that is equal to the reporting

233 individual's interest in the capital or equity of the

234| partnership.

235 (b)1l. With respect to reporting, on forms prescribed under

236 this section, liabilities valued in excess of $1,000 for which

237| the reporting individual is jointly and severally liable, the

238| amount reported shall be based on the reporting individual's

239| percentage of liability rather than the total amount of the

240| 1liability. However, liability for a debt that is secured by

241| property owned by the reporting individual but that is held

242| Fjointly with right of survivorship must be reported at 100

243| percent of the total amount owed.
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244 2. A separate section of the form shall be created to

245| provide for the reporting of the amounts of joint and several

246| 1liability of the reporting individual not otherwise reported in

247| subparagraph 1.

248 (5)44)> Forms for compliance with the full and public

249 disclosure requirements of s. 8, Art. II of the State

250| Constitution shall be created by the Commission on Ethics. The
251| commission shall give notice of disclosure deadlines and

252| delinquencies and distribute forme in the following manner:

253 (g) The notification requirements and fines of this

254| subsection do not apply to candidates or to the first filing
255! required of any person appointed to elective constituticnal

256| office or other position required to file full and public

257 disclosure, unless the person's name is on the commission's

258| notification list and the person received notification from the
259 commission. The appointing official shall notify such newly

260, appointed person of the obligation to file full and public

261| disclosure by July 1. The notification requirements and £fines of
262| this subsection do not apply to the final filing provided for in
263 subsection (6)-+5}).

264 Section 4. Paragraph (c) of subsection (6) of section

265 112.3145, Florida Statutes, is amended to read:

266 112.3145 Disclosure of financial interests and clients
267| represented before agencies.--

268 (6) Forms for compliance with the disclosure reguirements

269| of this section and a current list of persons subject to

270| disclosure shall be created by the commission and provided to

271| each supervisor of elections. The commission and each supervisor
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272 of elections shall give notice of disclosure deadlines and

273 delinquencies and distribute forms in the following manner:

274 (c) Not later than 30 days after July 1 of each year, the
275| commission and each supervisor of elections shall determine

276| which persons required to file a statement of financial

277 interests in their respective offices have failed to do so and

278| shall send delingquency notices by certified mail, return receipt

279| requested, to these suek persons. Each notice shall state that a

280| grace period is in effect until September 1 of the current year;
281| that no investigative or disciplinary action based upon the

282 delinguency will be taken by the agency head or commission if
283 the statement is filed by September 1 of the current year; that,
284 if the statement is not filed by September 1 of the current

285| vyear, a fine of $25 for each day late will be imposed, up to a
286 maximum penalty of $1,500; for notices sent by a supervisor of
287 elections, that he or she is required by law to notify the

288 commission of the delingquency; and that, if upon the filing of a
289| sworn complaint the commission finds that the person has failed
290 to timely file the statement within 60 days after September 1 of
291| the current year, such person will also be subject to the

292| penalties provided in s. 112.317.

293 Section 5. Section 112.3147, Florida Statutes, is amended
294 to read:

295 112.3147 Forms.--

296 43} All information required to be furnished by ss.

297 112.313, 112.3143, 112.3144, 112.3145, 112.3148, and 112.3149
298 and by s. 8, Art. II of the State Constitution shall be on forms

299! prescribed by the Commission on Ethics.
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324 Section 6. Paragraph (d) of subsection (6) and subsection

325 (8) of section 112.3148, Florida Statutes, are amended to read:
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326 112.3148 Reporting and prohibited receipt of gifts by

327} individuals filing full or limited public disclosure of

328 financial interests and by procurement employees.--

329 (6)

330 (d) No later than July 1 of each year, each reporting

331] individual or procurement employee shall file a statement

332| 1listing each gift having a value in excess of $100 received by
333| the reporting individual or procurement employee, either

334| directly or indirectly, from a governmental entity or a direct-
335| support organization specifically authorized by law to support a
336| governmental entity. The statement shall list the name of the
337| person providing the gift, a description of the gift, the date
338| or dates on which the gift was given, and the value of the total
339| gifts given during the calendar year for which the report is
340{ made. The reporting individual or procurement employee shall
341| attach to the suehk statement any report received by him or her
342 in accordance with paragraph (c¢), which report shall becocome a
343| public record when filed with the statement of the reporting
344 individual or procurement employee. The reporting individual or
345| procurement employee may explain any differences between the
346 report of the reporting individual or procurement employee and
347 the attached reports. The annual report filed by a reporting
348 individual shall be filed with the financial disclosure

349| statement required by either s. 8, Art. II of the State

350| Constitution or s. 112.3145, as applicable to the reporting

351| individual. The annual report filed by a procurement employee

352 shall be filed with the Commission on Ethics. The report filed

353| by a reporting individual or procurement employee who left
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354| office or employment during the calendar year covered by the

355| report shall be filed by July 1 of the year after leaving office

356| or employment at the same location as his or her final financial

357| disclosure statement or, in the case of a former procurement

358| employee, with the Commission on Ethics.

359 (8) (a) Each reporting individual or procurement employee
360| shall file a statement with the Commission on Ethics not later

361 than en the last day of each calendar quarter, for the previous

362 calendar quarter, containing a list of gifts which he or she

363| believes to be in excess of $100 in value, if any, accepted by
364| him or her, for which compensation was not provided by the donee
365| to the donor within 90 days of receipt of the gift to reduce the

366| value to $100 or less, except the following:

367 1. Gifts from relatives.
368 2. Gifts prohibited by subsection (4) or s. 112.313(4).
369 3. Gifts otherwise required to be disclosed by this

370| section.

371 (b) The statement shall include:

372 1. A description of the gift, the monetary value of the
373| gift, the name and address of the person making the gift, and
374| the dates thereof. If any of these facts, other than the gift
375| description, are unknown or not applicable, the report shall so
376 state.

377 2. A copy of any receipt for such gift provided to the
378| reporting individual or procurement employee by the donor.

379 (¢) The statement may include an explanation of any

380| differences between the reporting individual's or procurement

381| employee's statement and the receipt provided by the donor.
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382 (d) The reporting individual's or procurement employee's
383 statement shall be sworn to by such person as being a true,

384| accurate, and total listing of all such gifts.

385 (e) Statements must be filed not later than 5 p.m. on the

386| due date. However, any statement that is postmarked by the

387| United States Postal Service by midnight on the due date is

388| deemed to have been filed in a timely manner, and a certificate

389| of mailing obtained from and dated by the United States Postal

390| Service at the time of the mailing, or a receipt from an

391| established courier company that bears a date on or before the

392| due date, constitutes proof of mailing in a timely manner.

393 (f)4e> If a reporting individual or procurement employee
394| has not received any gifts described in paragraph (a) during a
395| calendar quarter, he or she is not required to file a statement
396| under this subsection for that calendar quarter.

397 Section 7. Subsection (6) of section 112.3149, Florida
398| Statutes, is amended to read:

399 112.3149 Solicitation and disclosure of honoraria.--

400 (6) A reporting individual or procurement employee who
401| receives payment or provision of expenses related to any

402| honorarium event from a person who is prohibited by subsection
403 (4) from paying an honorarium to a reporting individual or

404| procurement employee shall publicly disclose on an annual

405, statement the name, address, and affiliation of the person

406| paying or providing the expenses; the amount of the honorarium
407 expenses; the date of the honorarium event; a description of the

408| expenses paid or provided on each day of the honorarium event;

409| and the total value of the expenses provided to the reporting
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410| individual or procurement employee in connection with the

411| honorarium event. The annual statement of honorarium expenses
412| shall be filed by July 1 of each year for those suek expenses
413| received during the previous calendar year. The reporting

414| individual or procurement employee shall attach to the annual
415| statement a copy of each statement received by him or her in
416| accordance with subsection (5) regarding honorarium expenses
417| paid or provided during the calendar year for which the annual
418| statement is filed. The Sueh attached statement shall become a
419| public record upon the filing of the annual report. The annual
420| statement of a reporting individual shall be filed with the
421| financial disclosure statement required by either s. 8, Art. II
422| of the State Constitution or s. 112.3145, as applicable to the
4231 reporting individual. The annual statement of a procurement
424| employee shall be filed with the Commission on Ethics. The

425| statement filed by a reporting individual or procurement

426| employee who left office or employment during the calendar year

427| covered by the statement shall be filed by July 1 of the year

428| after leaving office or employment at the same location as his

429 or her final financial disclosure statement or, in the case of a

430| former procurement employee, with the Commission on Ethics.

431 Section 8. Subsections (1), (2), (6), (7), and (8) of

432 section 112.317, Florida Statutes, are amended to read:

433 112.317 Penalties.--

434 (1) Violation of any provision of this part, including,
435| but not limited to, any failure to file any disclosures required

436| Dby this part or violation of any standard of conduct imposed by

437| this part, or violation of any provision of s. 8, Art. II of the
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438| State Constitution, in addition to any criminal penalty or other
439| civil penalty involved, shall, under pursuant—+te applicable
440| constitutional and statutory procedures, constitute grounds for,

441| and may be punished by, one or more of the following:

442 (a) In the case of a public officer:

443 1. Impeachment.

444 2. Removal from office.

445 3. Suspension from office.

446 4. Public censure and reprimand.

447 5. Forfeiture of no more than one-third salary per month

448 for no more than 12 months.
449 6. A civil penalty not to exceed $10,000.
450 7. Restitution of any pecuniary benefits received because

4511 of the violation committed. The commission may recommend that

452| the restitution penalty be paid to the agency of which the

453| public officer was a member or to the General Revenue Fund.

454 (b) In the case of an employee or a person designated as a
455| public officer by this part who otherwise would be deemed to be
456 an employee:

457 1. Dismissal from employment.

458 2. Suspension from employment for not more than 90 days

459| without pay.

460 3. Demotion.
461 4. Reduction in salary level.
462 5. Forfeiture of no more than one-third salary per month

463 for no more than 12 months.

464 6. A civil penalty not to exceed $10,000.
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465 7. Restitution of any pecuniary benefits received because

466| of the violation committed. The commission may recommend that

467| the restitution penalty be paid to the agency by which the

468| public employee was employed, or of which the officer was deemed

469| to be an employee, or to the General Revenue Fund.

470 8. Public censure and reprimand.
471 (c) In the case of a candidate who violates the provisions
472 of this part or s. 8(a) and (i), Art. II of the State

473 Constitution:

474 1. Disqualification from being on the ballot.

475 2 Public censure.

476 3. Reprimand.

477 4 A c¢ivil penalty not to exceed $10,000.

478 (d) In the case of a former public officer or employee who

479| has violated a provision applicable to former officers or

480| employees or whose violation occurred before the prier—+tosuch

481 officer's or employee's leaving public office or employment:

482 1. Public censure and reprimand.
483 2. A civil penalty not to exceed $10,000.
484 3. Restitution of any pecuniary benefits received because

485| of the violation committed. The commission may recommend that

486| the restitution penalty be paid to the agency by which the

487| public employee was employed, or of which the officer was deemed

488 to be an employee, or to the General Revenue Fund.

489 (2) In any case in which the commission finds a violation
490 of this part or of s. 8, Art. II of the State Constitution and

491| the proper disciplinary official or body under s. 112.324

492 imposes recommernds a civil penalty or restitution penalty, the
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493| Attorney General shall bring a civil action to recover such

494| penalty. No defense may be raised in the civil action to enforce
495| the civil penalty or order of restitution that could have been
496| raised by judicial review of the administrative findings and

497| recommendations of the commission by certiorari to the district

498| court of appeal. The Attorney General shall collect any costs,

499| attorney's fees, expert witness fees, or other costs of

500| collection incurred in bringing the action.
501 46 —Any persen—who—wiltfully discloses,—or permits—tobe

502

503

504
505| connecetion—with a—confidential preliminary investigation—of the
506 ' -Or
507

508
509 FHo082—-or—s—F75-0683—

510 (6)47 In any case in which the commission finds probable
511| cause to believe that a complainant has committed perjury in

512| regard to any document filed with, or any testimony given

513 before, the commission, it shall refer such evidence to the

514| appropriate law enforcement agency for prosecution and taxation
515} of costs.

516 (7)48> In any case in which the commission determines that
517| a person has filed a complaint against a public officer or

518| employee with a malicious intent to injure the reputation of

519| such officer or employee by filing the complaint with knowledge

520| that the complaint contains one or more false allegations or
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521| with reckless disregard for whether the complaint contains false
522 allegations of fact material to a violation of this part, the
523 complainant shall be liable for costs plus reasonable attorney's
524 fees incurred in the defense of the person complained against,
525| including the costs and reasonable attorney's fees incurred in
526| proving entitlement to and the amount of costs and fees. If the
527| complainant fails to pay such costs and fees voluntarily within
528| 30 days following such finding by the commission, the commission
529| shall forward such information to the Department of Legal

530| Affairs, which shall bring a civil action in a court of

531| competent jurisdiction to recover the amount of such costs and
532 fees awarded by the commission.

533 Section 9. Section 112.3185, Florida Statutes, is amended
534| to read:

535 112.3185 Additional standards for state agency employees
536| <Contragetuyal-—serviees.--

537 (1) For the purposes of this section:

538 (a) "Contractual services" shall be defined as set forth
539| in chapter 287.

540 (b) "Agency" means any state officer, department, board,
541 commission, or council of the executive or judicial branch of
542| state government and includes the Public Service Commission.
543 (2) No agency employee who participates through decision,
544 approval, disapproval, recommendation, preparation of any part
545| of a purchase request, influencing the content of any

546| specification or procurement standard, rendering of advice,

547| investigation, or auditing or in any other advisory capacity in

548| the procurement of contractual services shall become or be,
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549| while an agency employee, the employee of a person contracting
550| with the agency by whom the employee is employed.

551 (3) No agency employee shall, after retirement or

552| termination, have or hold any employment or contractual

553| relationship with any business entity other than an agency in
554| connection with any contract in which the agency employee

555| participated personally and substantially through decision,
556| approval, disapproval, recommendation, rendering of advice, or

557 investigation while an officer or employee. When the agency

558| employee's position is eliminated and his or her duties are

559| performed by the business entity, this subsection does not

560| prohibit his or her employment or contractual relationship with

561| the business entity if the employee's participation in the

562 contract was limited to recommendation, rendering of advice, or

563| investigation and if the agency head determines that the best

564 interests of the state will be served thereby and provides prior

565| written approval for the particular employee.

566 {(4) No agency employee shall, within 2 years after

567| retirement or termination, have or hold any employment or

568| contractual relationship with any business entity other than an

569 agency in connection with any contract for contractual services

570| which was within his or her responsibility while an employee. If

571| the agency employee's position is eliminated and his or her

572 duties are performed by the business entity, the provisions of

573| this subsection may be waived by the agency head through prior

574| written approval for a particular employee if the agency head

575 determines that the best interests of the state will be served

576 thereby.
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577 (5) The sum of money paid to a former agency employee

578| during the first year after the cessation of his or her

579| responsibilities, by the agency with whom he or she was

580| employed, for contractual services provided to the agency, shall
581| not exceed the annual salary received on the date of cessation
582| of his or her responsibilities. The provisiens—eof This

583| subsection may be waived by the agency head for a particular

584| contract if the agency head determines that such waiver will

585| result in significant time or cost savings for the state.

586 (6) No agency employee shall, after retirement or

587| termination, represent or advise for compensation another person

588| or entity, except the state, in any matter in which the employee

589| participated personally and substantially in his or her official

590| capacity through decision, approval, disapproval,

591 recommendation, rendering of advice, investigation, or otherwise

592| while an employee. The term "matter" includes any judicial or

593| other proceeding, application, reguest for a ruling, or other

594 determination, contract, claim, controversy, investigation,

595 charge, accusation, arrest, or other particular action involving

596| a specific party or parties.

597 (7)46> No agency employee acting in an official capacity
598| shall directly or indirectly procure contractual services for
599| his or her own agency from any business entity of which a

600 relative is an officer, partner, director, or proprietor or in
601| which the suek officer or employee or his or her spouse or

602 child, or any combination of them, has a material interest.
603 (8)4# A violation of any provision of this section is

604| punishable in accordance with s. 112.317.
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605 (9)+48)> This section is not applicable to any employee of
606| the Public Service Commission who was so employed on or before
607| December 31, 1994.

608 Section 10. Subsection (1) of section 112.321, Florida

609 Statutes, is amended to read:

610 112.321 Membership, terms; travel expenses; staff.--

611 (1) The commission shall be composed of nine members. Five
612| of these members shall be appointed by the Governor, no more

613| than three of whom shall be from the same political party,

614 subject to confirmation by the Senate. One member appointed by
615| the Governor shall be a former city or county official and may
616| be a former member of a local planning or zoning board which has
617| only advisory duties. Two members shall be appointed by the

618| Speaker of the House of Representatives, and two members shall
619 be appointed by the President of the Senate. Neither the Speaker
620 of the House of Representatives nor the President of the Senate
621| shall appoint more than one member from the same political

622| party. Of the nine members of the commission, no more than five
623| members shall be from the same political party at any one time.

624| No member may hold any public employment. An individual who

625| gualifies as a lobbyist pursuant to s. 11.045 or s. 112.3215 or

626| pursuant to any local government charter or ordinance may not

627 serve as a member of the commission, except that this

628| prohibition does not apply to an individual who is a member of

629 the commission on October 1, 2006, until the expiration of his

630| or her current term. A member of the commission may not lobby

631| any state or local governmental entity as provided in s. 11.045

632| or s. 112.3215 or as provided by any local government charter or
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633| ordinance, except that this prohibition does not apply to an

634 individual who is a member of the commission on October 1, 2006,

635| until the expiration of his or her current term. All members

636| shall serve 2-year terms. No member shall serve more than two
637| full terms in succession. Any member of the commission may be
638| removed for cause by majority vote of the Governor, the

639| President of the Senate, the Speaker of the House of

640| Representatives, and the Chief Justice of the Supreme Court.
641 Section 11. Paragraph (e) of subsection (5) of section
642 112.3215, Florida Statutes, as amended by chapter 2005-359, Laws
643 of Florida, is amended to read:

644 112.3215 Lobbying before the executive branch or the

645| Constitution Revision Commission; registration and reporting;
646 investigation by commission.--

647 (5)

648 (e) The commission shall provide by rule the grounds for

649 waiving a fine, the procedures a—preoecedure by which a lobbying

650 firm that fails to timely file a report shall be notified and

651| assessed fines, and the procedure for appealing the fines. The

652 rule shall provide for the following:

653 1. Upon determining that the report is late, the person
654| designated to review the timeliness of reports shall immediately
655| notify the lobbying firm as to the failure to timely file the
656| report and that a fine is being assessed for each late day. The
657 fine shall be $50 per day per report for each late day up to a
658| maximum of $5,000 per late report.
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659 2. Upon receipt of the report, the person designated to
660| review the timeliness of reports shall determine the amount of
661 the fine due based upon the earliest of the following:

662 a. When a report is actually received by the lobbyist

663| registration and reporting office.

664 b. When the report is postmarked.
665 c¢. When the certificate of mailing is dated.
666 d. When the receipt from an established courier company is

667| dated.

668 3. Such fine shall be paid within 30 days after the notice
669| of payment due is transmitted by the Lobbyist Registration

670 Office, unless appeal is made to the commission. The moneys

671| shall be deposited into the Executive Branch Lobby Registration
672 Trust Fund.

673 4. A fine shall not be assessed against a lobbying firm
674| the first time any reports for which the lobbying firm is

675| responsible are not timely filed. However, to receive the one-
676, time fine waiver, all reports for which the lobbying firm is
677! responsible must be filed within 30 days after the notice that
678 any reports have not been timely filed is transmitted by the
679, Lobbyist Registration Office. A fine shall be assessed for any
680| subsequent late-filed reports.

681 5. Any lobbying firm may appeal or dispute a fine, based
682| wupon unusual circumstances surrounding the failure to file on
683| the designated due date, and may request and shall be entitled
684| to a hearing before the commission, which shall have the

685| authority to waive the fine in whole or in part for good cause

686| shown. Any such request shall be made within 30 days after the
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687, notice of payment due is transmitted by the Lobbyist

688| Registration Office. In such case, the lobbying firm shall,

689| within the 30-day period, notify the person designated to review
690| the timeliness of reports in writing of his or her intention to
691| bring the matter before the commission.

692 6. The person designated to review the timeliness of

693| reports shall notify the commission of the failure of a lobbying
694 firm to file a report after notice or of the failure of a

695 lobbying firm to pay the fine imposed. All lobbyist

696 registrations for lobbyists who are partners, owners, officers,

697| or employees of a lobbying firm that fails to timely pay a fine

698 are automatically suspended until the fine is paid or waived,

699| and the commission shall promptly notify all affected principals

700, of any suspension or reinstatement.

701 7. Notwithstanding any provision of chapter 120, any fine
702 imposed under this subsection that is not waived by final order
703 of the commission and that remains unpaid more than 60 days

704 after the notice of payment due or more than 60 days after the
705 commission renders a final order on the lobbying firm's appeal
706| shall be collected by the Department of Financial Services as a
707 claim, debt, or other obligation owed to the state, and the

708| department may assign the collection of such fine to a

709| collection agent as provided in s. 17.20.

710 Section 12. Subsection (4) of section 112.322, Florida
711 Statutes, is amended to read:

712 112.322 Duties and powers of commission.--

713 (4) The commission has the power to subpoena, audit, and

714 investigate. The commission may subpoena witnesses and compel
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715! their attendance and testimony, administer oaths and

716| affirmations, take evidence, and require by subpoena the

717 production of any bocks, papers, records, or other items

718| relevant to the performance of the duties of the commission or
719| to the exercise of its powers. The commission may delegate to
720| its investigators the authority to administer oaths and

721| affirmations. The commission may delegate the authority to issue
722 subpoenas to its chair, and may authorize its employees to serve
723 any subpoena issued under this section. In the case of a refusal
724 to obey a subpoena issued to any person, the commission may make
725| application to any circuit court of this state which shall have
726 jurisdiction to order the witness to appear before the

727| commission and to produce evidence, if so ordered, or to give
728| testimony touching on the matter in guestion. Failure to obey
729| the order may be punished by the court as contempt. Witnesses
730| shall be paid mileage and witnesses fees as authorized for

731| witnesses in civil cases, except that a witness who is required

732| to travel outside the county of his or her residence to testify

733 is entitled to per diem and travel expenses at the same rate

734| provided for state employees under s. 112.061, to be paid after

735| the witness appears.

736 Section 13. Subsections (3) and (4) of section 914.21,

737 Florida Statutes, are amended to read:

738 914.21 Definitions.--As used in ss. 914.22-914.24, the
739 term:
740 (3) m"official investigation" means any. investigation

741| instituted by a law enforcement agency or prosecuting officer of
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the state or a political subdivision of the state or the

Commission on Ethics.

(4) "Official proceeding" means:

(a) A proceeding before a judge or court or a grand jury;

(b) A proceeding before the Legislature; ex

(¢) A proceeding before a federal agency which is
authorized by law; or—

(d) A proceeding before the Commission on Ethics.

Section 14. This act shall take effect October 1, 2006.
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SUMMARY ANALYSIS

The bill creates a public records exemption for certain identification and location information for current or
former Department of Juvenile Justice (DJJ) personnel. It also creates a public records exemption for certain
identification and location information regarding the spouse and children of DJJ personnel. The exemption
only applies if the DJJ personnel provides a written statement that he or she has made reasonable efforts to
protect such information from public access via other means.

This bill provides for future review and repeal of the exemption and provides a statement of public necessity.
The bill does not grant rule-making authority to any administrative agency.
The bill could have a minimal fiscal impact on state and local governments.

The bill requires a two-thirds vote of the members present and voting for passage.

This document does not refiect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0605.G0.doc
DATE: 3/19/2006



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
Provide limited government — The bill decreases access to public records.

B. EFFECT OF PROPOSED CHANGES:
Background

Current law provides a number of public records exemptions for certain identifying and location
information regarding police officers, child protective service investigators, firefighters, judges, and
attorneys.! The exemptions also protect identifying and location information regarding the spouses and
children of such employees.? There is, however, no such exemption for employees of juvenile
detention facilities.

Effect of Bill

The bill creates a public records exemption for current or former juvenile probation officers, juvenile
probation supervisors, detention superintendents, assistant detention superintendents, senior juvenile
detention officers, juvenile detention officer supervisors, juvenile detention officers, house parents | and
Il, house parent supervisors, group treatment leaders, group treatment leader supervisors, and
rehabilitation therapists of the Department of Juvenile Justice (DJJ personnel). The following
information is made exempt® from public records requirements:
e Home addresses, telephone numbers, social security numbers, and photographs of DJJ
personnel;
¢ Names, home addresses, telephone numbers, social security numbers, photographs, and
places of employment of the spouse and children of DJJ personnel; and
e Names and locations of schools and day care facilities attended by the children of DJJ
personnel.

The exemption only applies if the DJJ personnel provides a written statement that he or she has made
reasonable efforts to protect such information from access via other means available to the public.

An agency, other than the employing agency, who is the custodian of such information must maintain
the exempt status of that information only if such personnel or his or her employer submits a written
request to the custodial agency.

This bill provides for future review and repeal of the exemption on October 2, 2011, pursuant to the
Open Government Sunset Review Act.* It also provides a statement of public necessity.

C. SECTION DIRECTORY:
Section 1 amends s. 119.071, F.S., to create a public records exemption for DJJ personnel.

" Section 119.071(4)(d), F.S.

1d

3 There is a difference between records that are exempt from public records requirements and those that are confidential and exempt.
If the Legislature makes a record confidential and exempt, such record cannot be released by an agency to anyone other than to the
persons or entities designated in the statute. See Attorney General Opinion 85-62. If a record is simply made exempt from disclosure
requirements, an agency is not prohibited from disclosing the record in all circumstances. See Williams v. City of Minneola, 575 So.2d
683, 687 (Fla. 5th DCA), review denied, 589 So.2d 289 (Fla. 1991).

4 Section 119.15, F.S.
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Section 2 reenacts s. 409.2577, F.S., to incorporate the amendment made to s. 119.071, F.S.
Section 3 provides a public necessity statement.
Section 4 provides an October 1, 2006, effective date.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

This bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:
See “FISCAL COMMENTS.”

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

This bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:
See “FISCAL COMMENTS.”

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

The bill likely could create a fiscal impact on state and local governments, because staff responsible for
complying with public records requests will require training related to the newly created public records
exemption. In addition, state and local governments could incur costs associated with redacting the
exempt DJJ personnel information prior to releasing a record.

Ill. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. The bill does not reduce the percentage of a state tax shared with counties or
municipalities. The bill does not reduce the authority that municipalities have to raise revenue.

2. Other:

Vote Requirement

Article |, s. 24(c) of the Florida Constitution, requires a two-thirds vote of the members present and
voting for passage of a newly created public records or public meetings exemption. The bill creates
a public records exemption. Thus, it requires a two-thirds vote for passage.
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Public Necessity Statement

Article |, s. 24(c) of the Florida Constitution, requires a statement of public necessity (public
necessity statement) for a newly created public records or public meetings exemption. The bill
creates a public records exemption. Thus, it includes a public necessity statement.

Overly Broad
The bill could raise constitutional concerns, because the exemption could be considered overly

broad in that it is unclear if the employing agency collects the photographs of the spouse and
children of DJJ personnel.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Drafting Issues — Social Security Numbers

Current law provides a public records exemption for social security numbers that is applicable to all
state and local government agencies.® The bill exempts social security numbers for DJJ personnel and
the spouse and children of such personnel. Thus, it appears redundant of current law.

Drafting Issues — Open Government Sunset Review Act

On line 165, the bill references the “Open Government Sunset Review Act of 1995”. In 2005, the Act
was amended and is now entitied the “Open Government Sunset Review Act”. An amendment is
recommended to correct the title error.

Drafting Issues — Public Necessity Statement

The bill makes the identification and location information “exempt” from public records requirements;
however, the bill later refers to the information as confidential and exempt. There is a difference
between records that are exempt from public records requirements and those that are confidential and
exempt. If the Legislature makes a record confidential and exempt, such record cannot be released by
an agency to anyone other than to the persons or entities designated in the statute.® If a record is
simply made exempt from disclosure requirements, an agency is not prohibited from disclosing the
record in all circumstances.” As such, an amendment is needed to address the language
inconsistencies.

Other Comments — Written Statement

The bill requires the DJJ personnel to submit a written statement that he or she has made reasonable
efforts to protect the exempt information from public access via other means. For example, such
personnel would need to confirm that he or she has protected release of the information through the
Internet and the telephone book. Of the categories of employees who are provided this same public
records exemption, only one group is required to provide a similar statement.® This exemption would
put DJJ personnel in the minority and would create an additional burden on such personnel in order to
protect access to his or her identification and location information.

Other Comments — Public Records Law

Article |, s. 24(a), Florida Constitution, sets forth the state’s public policy regarding access to
government records. The section guarantees every person a right to inspect or copy any public record
of the legislative, executive, and judicial branches of government. The Legislature, however, may
provide by general law for the exemption of records from the requirements of Article |, s. 24(a), Florida

3 Section 119.071(5)(a), F.S.
® See Attorney General Opinion 85-62.
7 See Williams v. City of Minneola, 575 So.2d 683, 687 (Fla. 5th DCA), review denied, 589 So.2d 289 (Fla. 1991).

¥ Section 119.071(4)(d)6., F.S., public records exemption for current and former guardian ad litems.
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Constitution. The general law must state with specificity the public necessity justifying the exemption
(public necessity statement) and must be no broader than necessary to accomplish its purpose.

Public policy regarding access to government records is further addressed in the Florida Statutes.
Section 119.07(1), F.S., also guarantees every person a right to inspect, examine, and copy any state,
county, or municipal record. Furthermore, the Open Government Sunset Review Act® provides that a
public records or public meetings exemption may be created or maintained only if it serves an
identifiable public purpose, and may be no broader than is necessary to meet one of the following
public purposes: 1. Allowing the state or its political subdivisions to effectively and efficiently administer
a governmental program, which administration would be significantly impaired without the exemption; 2.
Protecting sensitive personal information that, if released, would be defamatory or would jeopardize an
individual's safety. However, only the identity of an individual may be exempted under this provision;
or, 3. Protecting trade or business secrets.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

Not applicable.

® Section 119.15, F.S.
STORAGE NAME: h0605.GO.doc PAGE: 5
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HB 605 2006

A bill to be entitled
An act relating to public records; amending s. 119.071,
F.S.; providing an exemption from public records
requirements for the home addresses, telephone numbers,
social security numbers, and photographs of current or
former juvenile probation officers, juvenile probation
supervisors, detention superintendents, assistant
detention superintendents, senior juvenile detention
officers, juvenile detention officer supervisors,
juvenile detention officers, house parents I and II, house
parent supervisors, group treatment leaders, group
treatment leader supervisors, and rehabilitation
therapists of the Department of Juvenile Justice, the
names, home addresses, telephone numbers, social security
numbers, photographs, and places of employment of spouses
and children of such personnel, and the names and
locations of schools and day care facilities attended by
the children of such personnel; providing a condition
precedent to the granting of such exemption; providing for
review and repeal; reénacting s. 409.2577, F.S8., relating
to disclosure of information to the parent locator service
of the Department of Children and Family Services, for the
purpose of incorporating the amendment to s. 119.071,
F.S., in a reference thereto; providing a statement of

public necessity; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
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29 Section 1. Paragraph (d) of subsection (4) of section

30 119.071, Florida Statutes, is amended to read:

31 119.071 General exemptions from inspection or copying of
32| public records.--

33 (4) AGENCY PERSONNEL INFORMATION. --

34 (d)1. The home addresses, telephone numbers, social

35| security numbers, and photographs of active or former law

36 enforcement personnel, including correctional and correcticnal
37| probation officers, personnel of the Department of Children and
38| Family Services whose duties include the investigation of abuse,
39| mneglect, exploitation, fraud, theft, or other criminal

40 activities, personnel of the Department of Health whose duties
41| are to support the investigation of child abuse or neglect, and
42| personnel of the Department of Revenue or local governments

43| whose responsibilities include revenue collection and

44| enforcement or child support enforcement; the home addresses,
45| telephone numbers, social security numbers, photographs, and

46| places of employment of the spouses and children of such

47 personnel; and the names and locations of schools and day care
48 facilities attended by the children of such personnel are exempt
49 from s. 119.07(1). The home addresses, telephone numbers, and
50| photographs of firefighters certified in compliance with s.

51 633.35; the home addresses, telephone numbers, photographs, and
52| places of employment of the spouses and children of such

53 firefighters; and the names and locations of schocls and day

54| care facilities attended by the children of such firefighters
55| are exempt from s. 119.07(1l) . The home addresses and telephone

56 numbers of justices of the Supreme Court, district court of
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57| appeal judges, circuit court judges, and county court judges;
58| the home addresses, telephone numbers, and places of employment
591 of the spouses and children of justices and judges; and the

60| names and locations of schools and day care facilities attended
61| by the children of justices and judges are exempt from s. |

62 119.07(1) . The home addresses, telephone numbers, social

63 security numbers, and photographs of current or former state

64 attorneys, assistant state attorneys, statewide prosecutors, or
65 assistant statewide prosecutors; the home addresses, telephone
66| numbers, social security numbers, photographs, and places of-

67| employment of the spouses and children of current or former

68| state attorneys, assistant state attorneys, statewide

69 prosecutors, or assistant statewide prosecutors; and the names
70; and locations of schools and day care facilities attended by the
71 children of current or former state attorneys, assistant state
72| attorneys, statewide prosecutors, or assistant statewide

73| prosecutors are exempt from s. 119.07(1) and s. 24 (a), Art. I of
74| the State Constitution.

75 2. The home addresses, telephone numbers, social security
76| numbers, and photographs of current or former human resource,

77| labor relations, or employee relations directors, assistant

78| directors, managers, or assistant managers of any local

79| government agency or water management district whose duties

80| include hiring and firing employees, labor contract negotiation,
81 administration, or other personnel-related duties; the names,

82 home addresses, telephone numbers, social security numbers,

83| photographs, and places of employment of the spouses and

84 children of such personnel; and the names and locations of
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85 schools and day care facilities attended by the children of such
86| personnel are exempt from s. 119.07(1) and s. 24(a), Art. I of
87| the State Constitution. This subparagraph is subject to the Open
88| Government Sunset Review Act in accordance with s. 119.15 and
89 shall stand repealed on October 2, 2006, unless reviewed and
90 saved from repeal through reenactment by the Legislature.
91 3. The home addresses, telephone numbers, social security
92 numbers, and photographs of current or former United States
93 attorneys and assistant United States attorneys; the home
94 addresses, telephone numbers, social security numbers,
95| photographs, and places of employment of the spouses and
96| children of current or former United States attorneys and
97| assistant United States attorneys; and the names and locations
98| of schools and day care facilities attended by the children of
99| current or former United States attorneys and assistant United
100 States attorneys are exempt from s. 119.07(1) and s. 24(a), Art.
101 I of the State Constitution. This subparagraph is subject to the
102 Open Government Sunset Review Act in accordance with s. 119.15
103 and shall stand repealed on October 2, 2009, unless reviewed and
104 saved from repeal through reenactment by the Legislature.
105 4. The home addresses, telephone numbers, social security
106| numbers, and photographs of current or former judges of United
107, States Courts of Appeal, United States district judges, and
108| United States magistrate judges; the home addresses, telephone
109| numbers, social security numbers, photographs, and places of
110| employment of the spouses and children of current or former
111| judges of United States Courts of Appeal, United States district

112| Jjudges, and United States magistrate judges; and the names and
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113| locations of schools and day care facilities attended by the
114| children of current or former judges of United States Courts of
115| Appeal, United States district judges, and United States

116| magistrate judges are exempt from s. 119.07(1) and s. 24(a),
117 Art. I of the State Constitution. This subparagraph is subject
118| to the Open Government Sunset Review Act in accordance with s.
119 119.15 and shall stand repealed on October 2, 2009, unless

120| reviewed and saved from repeal through reenactment by the

121| Legislature.

122 5. The home addresses, telephone numbers, social security
123| numbers, and photographs of current or former code enforcement
124 officers; the names, home addresses, telephone numbers, social
125| security numbers, photographs, and places of employment of the
126| spouses and children of such persons; and the names and

127| locations of schools and day care facilities attended by the
128| children of such persons are exempt from s. 119.07(1) and s.
129| 24(a), Art. I of the State Constitution. This subparagraph is
130| subject to the Open Government Sunset Review Act in accordance
131 with s. 119.15 and shall stand repealed on October 2, 2006,

132| unless reviewed and saved from repeal through reenactment by the
133| Legislature.

134 6. The home addresses, telephone numbers, places of

135| employment, and photographs of current or former guardians ad
136 litem, as defined in s. 39.820, and the names, home addresses,
137| telephone numbers, and places of employment of the spouses and
138 children of such persons, are exempt from s. 119.07(1l) and s.
139 24(a), Art. I of the State Constitution, if the guardian ad

140| litem provides a written statement that the guardian ad litem
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141| has made reasonable efforts to protect such information from

142| being accessible through other means available to the public.
143| This subparagraph is subject to the Open Government Sunset

144 Review Act in accordance with s. 119.15 and shall stand repealed
145 on October 2, 2010, unless reviewed and saved from repeal

146| through reenactment by the Legislature.

147 7. The home addresses, telephone numbers, social security

148| numbers, and photographs of current or former juvenile probation

149 officers, juvenile probation supervisors, detention

150 superintendents, assistant detention superintendents, senior

151| juvenile detention officers, juvenile detention officer

152| supervisors, juvenile detention officers, house parents I and

153 II, house parent supervisors, group treatment leaders, group

154| treatment leader supervisors, and rehabilitation therapists of

155 the Department of Juvenile Justice, the names, home addresses,

156| telephone numbers, social security numbers, photographs, and

157| places of employment of spouses and children of such personnel,

158| and the names and locations of schools and day care facilities

159| attended by the children of such personnel are exempt from s.

160 119.07(1) and s. 24(a), Art. I of the State Constitution, 1f the

161| Department of Juvenile Justice personnel member provides a

162 written statement that he or she has made reasonable efforts to

163| protect such information from being accessible through other

164| means available to the public. This subparagraph is subject to

165| the Open Government Sunset Review Act of 1995 in accordance with

166 . 119.15 and shall stand repealed on October 2, 2011, unless

167| reviewed and saved from repeal through reenactment by the

168| Legislature.

Page 6 of 10

CODING: Words stricken are deletions; words underlined are additions.
hb0605-00



F L ORIDA H O U S E O F R EPREZSENTATI I V E S

HB 605 2006

169 8.7+ An agency that is the custodian of the personal

170| information specified in subparagraph 1., subparagraph 2.,

171 subparagraph 3., subparagraph 4., subparagraph 5., ez

172| subparagraph 6., or subparagraph 7. and that is not the employer

173| of the officer, employee, justice, judge, or other person
174| specified in subparagraph 1., subparagraph 2., subparagraph 3.,
175| subparagraph 4., subparagraph 5., e¥ subparagraph 6., or

176| subparagraph 7. shall maintain the exempt status of the personal

177| information only if the officer, employee, justice, judge, other
178 person, or employing agency of the designated employee submits a
179| written request for maintenance of the exemption to the

180| custodial agency.

181 Section 2. For the purpose of incorporating the amendment
182 made by this act to section 119.071, Florida Statutes, in a

183 reference thereto, section 409.2577, Florida Statutes, is

184| reenacted to read:

185 409.2577 Parent locator service.--The department shall

186| establish a parent locator service to assist in locating parents
187| who have deserted their children and other persons liable for
188| support of dependent children. The department shall use all

189 sources of information available, including the Federal Parent
190 Locator Service, and may request and shall receive information
191 from the records of any person or the state or any of its

192| political subdivisions or any officer thereof. Any agency as

193| defined in s. 120.52, any political subdivision, and any other
154| person shall, upon request, provide the department any

195| information relating to location, salary, insurance, social

196| security, income tax, and employment history necessary to locate
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197| parents who owe or potentially owe a duty of support pursuant to
198| Title IV-D of the Social Security Act. This provision shall

199 expressly take precedence over any other statutory nondisclosure
200| provision which limits the ability of an agency to disclose such
201| information, except that law enforcement information as provided
202 in s. 119.071(4) (d) is not required to be disclosed, and except
203 that confidential taxpayer information possessed by the

204| Department of Revenue shall be disclosed only to the extent

205| authorized in s. 213.053(15). Nothing in this section requires
206| the disclosure of information if such disclosure is prohibited
207 by federal law. Information gathered or used by the parent

208| locator service is confidential and exempt from the provisions
209 of s. 119.07(1). Additionally, the department is authorized to
210| collect any additional information directly bearing on the

211| identity and whereabouts of a person owing or asserted to be

212| owing an obligation of support for a dependent child. The

213| department shall, upon request, make information available only
214| to public officials and agencies of this state; political

215| subdivisions of this state, including any agency thereof

216| providing child support enforcement services to non-Title IV-D
217 clients; the custodial parent, legal guardian, attorney, or

218 agent of the child; and other states seeking to locate parents
219 who have deserted their children and other persons liable for
220| support of dependents, for the sole purpose of establishing,

221| modifying, or enforcing their liability for support, and shall
222| make such information available to the Department of Children
223| and Family Services for the purpose of diligent search

224| activities pursuant to chapter 39. If the department has
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225| reasonable evidence of domestic violence or child abuse and the
226| disclosure of information could be harmful to the custodial

227| parent or the child of such parent, the child support program
228| director or designee shall notify the Department of Children and
229| Family Services and the Secretary of the United States

230| Department of Health and Human Services of this evidence. Such
231} evidence is sufficient grounds for the department to disapprove
232| an application for location services.

233 Section 3. The Legislature finds that it is a public

234| necessity that the home addresses, telephone numbers, social

235| security numbers, and photographs of current or former juvenile

236 probation officers, juvenile probation supervisors, detention

237| superintendents, assistant detention superintendents, senior

238| juvenile detention officers, juvenile detention officer

239 supervigors, juvenile detention officers, house parents I and

240 II, house parent supervisors, group treatment leaders, group

241| treatment leader supervisors, and rehabilitation therapists of

242 the Department of Juvenile Justice, the names, home addresses,

243| telephone numbers, gocial security numbers, photographs, and

244| places of employment of spouses and children of such personnel,

245| and the names and locations of schools and day care facilities

246| attended by the children of such personnel be held confidential

247| and exempt from public records requirements if the Department of

248| Juvenile Justice personnel member seeking the exemption provides

249 a written statement that he or she has made reasonable efforts

250| to protect such information from being accessible through other

251| means available to the public. This exemption is justified

252 because, i1f such information were not confidential, a juvenile
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253| probation officer, juvenile probation supervisor, detention
254 superintendent, assistant detention superintendent, senior
255| juvenile detention officer, juvenile detention officer
256 supervisor, juvenile detention officer, house parent, house
257 parent supervisor, group treatment leader, group treatment
258 leader supervisor, or rehabilitation therapist of the Department
259| of Juvenile Justice or his or her family could be harmed or
260| threatened with harm by a juvenile defendant or by a friend or
261| family member of a juvenile defendant.
262 Section 4. This act shall take effect October 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 639 Building Designations
SPONSOR(S): Kyle
TIED BILLS: IDEN./SIM. BILLS: SB 1348
REFERENCE ACTION ANALYST STAFF DlRl::;i‘OR
1) Governmental Operations Committee Brown M Williamson M

li
2) State Administration Appropriations Committee

i =N

)

3) State Administration Council
)
)

5

SUMMARY ANALYSIS

The bill designates an office complex in Lee County as the “Joseph P. D'Allesandro Office Complex” and
directs the Department of Management Services to erect suitable markers.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0639.GO.doc
DATE: 3/3/2006



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
The bill does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:

There is an office complex located at 2295 Victoria Avenue in Ft. Myers, currently referred to as the “Ft.
Myers Regional Service Center.” The bill directs the Department of Management Services, which
manages state employee facilities pursuant to Chapter 255, F.S., to erect markers naming the complex
the “Joseph P. D'Allesandro Office Complex.”

Mr. D’Allesandro is a native of Lee County and served for 33 years as the State Attorney for the 20"
Judicial Circuit,’ beginning with its inception in 1969-70. He also is a member of several law
enforcement, legal, and community-service associations. He is a graduate of the University of Florida
and the Stetson University College of Law.

C. SECTION DIRECTORY:
Section 1 designates the “Joseph P. D’Allesandro Office Complex.”

Section 2 provides a July 1, 20086, effective date.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
The bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:

The Department of Management Services identifies Fixed Capital Outlay costs of between $5,000
to $30,000 to place “suitable markers.”?

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
The bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:
The bill does not create, modify, amend, or eliminate a local expenditure.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

! The circuit consists of five counties: Charlotte, Collier, Glades, Hendry, and Lee. It is the largest circuit, geographically, in the state.
2 2006 Substantive Bill Analysis — HB 639, Department of Management Services, March 16 ,2006.

STORAGE NAME: h0639.GO.doc PAGE: 2
DATE: 3/3/2006



None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. The bill does not reduce the percentage of a state tax shared with counties or
municipalities. The bill does not reduce the authority that municipalities have to raise revenue.

2. Other;

None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.
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1 A bill to be entitled

2 An act relating to building designations; designating a

3 building in Lee County as the Joseph P. D'Alessandro

4 Office Complex; directing the Department of Management

5 Services to erect suitable markers; providing an effective
6 date.

7

8| Be It Enacted by the Legislature of the State of Florida:

9

10 Section 1. Joseph P. D'Alessandro Office Complex

11| designated; Department of Management Services to erect suitable
12| markers.--

13 (1) The State of Florida Office Complex at 2295 Victoria
14| Avenue in Fort Myers, Lee County, is designated as the "Joseph
15| P. D'Alessandro Office Complex."

16 (2) The Department of Management Services is directed to
17| erect suitable markers designating the Joseph P. D'Alessandro
18| Office Complex as described in subsection (1).

19 Section 2. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 1059 Deduction and Collection of a Bargaining Agent's Dues and Uniform
Assessments

SPONSOR(S): Rivera

TIED BILLS: IDEN./SIM. BILLS: SB 2706

REFERENCE ACTION ANALWTAFF DIREGCTOR
1) Governmental Operations Committee Brown Williamson
2) State Administration Council
3)

4)
5)

SUMMARY ANALYSIS

The bill declares that state and local government employers are not required to provide payroll deduction
services for a union representing instructional personnel. If an employer agrees, during the collective
bargaining process, to provide payroll deduction service for a union representing instructional personnel, the
bill limits how such collected dues may be utilized. This bill also creates a cause of action to enforce these
limits.

This bill does not appear to have a fiscal impact on state government, and may have a minimal positive fiscal
impact to local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government — The bill potentially reduces the government’s ability to withdraw certain
funds from a public employee’s salary.

Safeguard individual liberty — The bill potentially increases a public employee’s control over certain
wages that would otherwise be controlled by the collective bargaining unit representing the employee.

B. EFFECT OF PROPQOSED CHANGES:
Background

Article |, Section 6, of the Constitution of the State of Florida declares that “The right of persons to work
shall not be denied or abridged on account of membership or non-membership in any labor union or
labor organization.” Florida implements this constitutional provision in chapter 447,F.S. Part Il of ch.
447, F.S., applies the provision to state and local governments. If a union has been certified as
representing a particular group of employees, s. 447.303, F.S., requires a state or local government
employer to withhold “dues and uniform assessments” from the paychecks of consenting employees.

Statement of Legislative Intent

The bill provides that state or local government employers are not required to provide payroll deduction
services for a union representing instructional personnel.l The bill includes a statement of legislative
intent that recognizes certain facts about the government’s neutrality in the decision of an employee to
join or not join a union.

This first section of the legislative statement of intent declares that a government employer’s provision
of a payroll-withholding mechanism to a collective bargaining unit is inconsistent with the state’s larger
goal of maintaining neutrality in the employee’s decision to join or not join a union. The first section also
notes that, while other payroli deductions specifically identify how the funds will eventually be applied,’
union dues are not required to identify “how the money deducted will be used.” The section concludes
with a suggestion that, to the extent that employees are currently “unaware of their rights to be
refunded any portion of such dues... used for political or social purposes with which they do not agree,”
the payroll-deduction process may impinge against such employees’ rights under the First Amendment.

The second section of the legislative statement begins by emphasizing the size of the collective
bargaining unit representing instructional personnel. The section then states that attracting new
teachers and retaining existing teachers is a matter of critical importance. The section concludes that
due to consolidation, the collective bargaining unit representing teachers has reached the status of a
monopoly, thereby unduly restricting its members and impinging on their First Amendment rights.

* The bill references the definition of “instructional personnel” ats. 1012.01, F.S., which defines instructional personnel to
include classroom teachers, student personnel services (primarily guidance counselors), librarians and media specialists,
other instructional staff, and education paraprofessionals.

2 Section 447.201, F.S., contains a legislative statement of policy regarding Part Il of Chapter 447, F.S. It reads in part,
“Nothing herein shall be construed either to encourage or discourage organization of public employees.” (Emphasis
added.)

® This is presumably a reference to federal withholding such as federal income tax and Social Security withholding, as well

as withholdings related to employee benefits, health plans, retirement plans, or other programs.
STORAGE NAME: h1059.GO.doc PAGE: 2
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The third section of the legislative statement declares that, due to the facts and trends already set forth,
the withholding of dues and uniform deductions of instructional personnel should be a matter discussed
between the parties as part of the collective bargaining process, rather than an automatic action
granted to the collective bargaining unit.

Effect of Bill

The bill removes the authority of the “certified bargaining agent for instructional personnel” to receive
automatic deductions under s. 447.303, F.S., and provides that such deductions are instead “proper
subject[s] of collective bargaining.”

The bill further states that in the event deductions are implemented as a result of the bargaining
process, the deductions shall not exceed an amount actually used for bargaining activities of the
certified bargaining unit.* This amount is distinguished from other potential uses of such fees that may
not be deducted from an employee’s salary.’

The bill requires that, if agreed upon, deductions require the written approval of the employee. The
employer may not collect fines, penalties, special assessments, or funds for any purpose other than
labor-management issues. The agreement between the employer and the collective bargaining unit
also must provide for segregation of labor-management funds or an independent audit of such funds.

Finally, the bill creates a cause of action whereby any taxpayer or aggrieved party may seek injunctive
relief for violation of the restrictions on the use of payroll-deducted dues, and may compel the union to
make a pro-rata refund to all of its members of monies used for an improper purpose. An individual
union member also may seek a refund in his or her own name.

C. SECTION DIRECTORY:

Section 1 amends s. 447.303, F.S., removing the payroll-deduction service for certain unions; limiting
the use of such union dues when deduction is agreed upon, and providing a private right of action to
enforce the provisions.

Section 2 provides an effective date of July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:

Providing a payroll deduction service for the benefit of a union represents a minimal expense that
would be saved should an employer decide to eliminate the service.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not create, modify, amend, or eliminate a local revenue source.

* These permitted uses are referred to later in the bill as “labor-management issues.”
Express examples of impermissible activities include electoral activities, contributions to candidates, political parties,

political committees, or committees of continual existence.
STORAGE NAME: h1059.GO.doc PAGE: 3
DATE: 3/16/2006



2. Expenditures:

Providing a payroll deduction service for the benefit of a union represents a minimal expense that
would be saved should an employer decide to eliminate the service.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

lll. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. The bill does not reduce the percentage of a state tax shared with counties or
municipalities. The bill does not reduce the authority that municipalities have to raise revenue.

2. Other:

The bill arguably raises potential federal constitutional concerns, however, the case of City of
Charlotte v. Local 660, International Association of Firefighters, 426 U.S. 283 (1976) suggests that a
government may refuse to offer payroll deduction for union dues, even though it provides for other
voluntary payroll deductions, so long as the government provides some reasonable reason for doing
s0.° North Carolina, the location of the Local 660 case, is a “closed shop” state in which employers
can compel union membership of all employees. The reasoning utilized in the court’s analysis and
opinion appears to be more compelling in a right-to-work state such as Florida.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.

® As opposed to the stronger constitutional standard of a “compelling governmental interest.” In making this determination
the court stated at page 2038 of the Local 660 case:
Since it is not here asserted and this Court would reject such a contention if it were made that
respondents’ status as union members or their interest in obtaining a dues checkoff is such as to entitle
them to special treatment under the Equal Protection Clause, the city's practice must meet only a
relatively relaxed standard of reasonableness in order to survive constitutional scrutiny. Memorial Hospital

v. Maricopa County, 415 U.S. 250 (1974).
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HB 1059 2006

1 A bill to be entitled

2 An act relating to the deduction and collection of a

3 bargaining agent's dues and uniform assessments; amending
4 s. 447.303, F.S.; eliminating a right of certain

5 bargaining agents to have certain dues and assessments

6 deducted and collected by an employer from certain

7 employees; providing legislative findings and intent;

8 providing that the deduction and collection of certain

9 dues and assessments is a proper subject of collective

10 bargaining; providing requirements and limitations;

11 providing for accounting of funds; providing for

12 enforcement; providing an effective date.

13

14| Be It Enacted by the Legislature of the State of Florida:

15

16 Section 1. Section 447.303, Florida Statutes, is amended
17| to read:

18 447.303 Dues; deduction and collection.--

19 (1) Any employee organization which has been certified as
20| a bargaining agent, other than a certified bargaining agent for
21 instructional personnel as defined in s. 1012.01, shall have the
22| right to have its dues and uniform assessments deducted and

23| collected by the employer from the salaries of those employees
24| who authorize the deduction of said dues and uniform

25 assessments. However, such authorization is revocable at the

26| employee's request upon 30 days' written notice to the employer
27| and employee organization. Said deductions shall commence upon
28| the bargaining agent's written request to the employer.
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HB 1059 2006

29| Reasonable costs to the employer of said deductions shall be a
30| proper subject of collective bargaining. Such right to

31| deduction, unless revoked pursuant to s. 447.507, shall be in
32| force for so long as the employee organization remains the

33| certified bargaining agent for the employees in the unit. The
34| public employer is expressly prohibited from any involvement in
35| the collection of fines, penalties, or special assessments.

36 (2) (a) The Legislature acknowledges that Florida is a

37{ right to work state as guaranteed by s. 6, Art. I of the State

38| Constitution, which provides employees the right to bargain

39 collectively. However, the State Constitution does not require

40| an employer to deduct and collect a bargaining agent's dues and

41| uniform assessments from an employee's salary. Furthermore, the

42| Legislature, in implementing s. 6, Art. I of the State

43| Constitution, has declared that it is the public policy of this

44| state to neither encourage nor discourage participation in a

45| certified employee organization. The current statutory right of

46| a collective bargaining agent to have its dues and uniform

47| assessments deducted from an employee's salary is inconsistent

48| with this policy because it assumes a non-neutral position

49| regarding membership in a certified employee organization. By

50| statutorily requiring an employer to deduct a collective

51| bargaining agent's dues and assessments, the state facilitates

52| the financial support of that organization not only for its

53| collective bargaining functions but for whatever political or

54| social causes that organization chooses to support. The payroll

55| deduction process does not require the identification of how the

56| money deducted will be used. Other voluntary payroll deductions

Page 2 of 6

CODING: Words stricken are deletions; words underlined are additions.
hb1059-00



F L ORIDA H O U S E O F REPRESENTATIVES

HB 1059 2006

57| are clear on their face as to the amount and purpose of the

58| deductions. In addition, other payroll deductions are not

59| encumbered with the legal complexities surrounding collective

60| bargaining rights and this state's policy of neutrality

61| regarding membership in a certified employee organization.

62 Moreover, the First Amendment to the United States Constitution

63| guarantees a person freedom of association, which includes the

64| right of a person to not be compelled to financially support a

65| social cause or a political candidate or cause. To the extent

66! members of a certified employee organization are uninformed

67| regarding the use of their payroll deducted dues and

68| assessments, are unaware of their rights to be refunded any

69| portion of such dues or assessments used for political or social

70| purposes to which they do not agree, or are prevented or

71| inhibited from exercising their associational rights, directly

72 or indirectly, for whatever reason and from whatever source,

73| then the state's participation in their payroll deduction

74| impinges on those employees' First Amendment rights.

75 1. The Legislature finds that instructional personnel

76| represent the largest collective bargaining unit in this state.

77| Furthermore, the Legislature recognizes and finds that teacher

78| shortages in this state have reached critical proportions and

79| anticipates that Florida will need an additional 162,000

80| teachers over the next 10 years to meet the challenges of this

81| state's growing student population. Attracting new teachers as

82| well as retaining existing teachers is a priority for this

83| Legislature. Furthermore, the Legislature finds that this state

84| has a substantial and compelling interest in protecting the
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85| First Amendment rights of instructional personnel and that the

86| state's ability to recruit and retain instructional personnel

87| should be enhanced by empowering instructional personnel to

88| pursue their First Amendment rights and to make informed

89| decisions regarding their political and social participation

90| within the context of exercising their collective bargaining

91| rights. The Legislature also finds that, as a result of the

92| recent merger and industry consolidation of the collective

93| bargaining agents that represented instructional personnel as

94 defined in s. 1012.01, a virtual monopoly in such services has

95| been created in this state, depriving instructional personnel of

96| the benefits of competition. Accordingly, this state must

97| redouble its efforts to remain neutral and thereby not empowexr

98| or detract from that collective bargaining agent's

99| representational role, or from the employees' ability to be

100| represented in the collective bargaining process by whomever

101| they so choose.

102 2. Because of these facts and trends, the Legislature

103| finds that the current status of instructional personnel

104| constitutes a set of circumstances distinct and unique from any

105| other area of public employment within this state. Therefore,

106| the Legislature finds that with regard to instructional

107| personnel, the deduction and collection of the certified

108| bargaining agent's dues and uniform assessments should not be

109| mandated by the Legislature but should be a permissive subject

110| of collective bargaining, as otherwise restricted by this

111| section. The Legislature further finds that the restrictions

112| imposed by this section do not interfere with the ability of
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113| instructional personnel to be a member of a certified labor

114| organization or to contribute directly to that organization in

115| support of its noncollective bargaining activities.

116 (b) With regard to a certified bargaining agent that

117| represents instructional personnel as defined in s. 1012.01, any

118| deduction and collection by an employer of that certified

119| bargaining agent's dues and uniform assessments from an

120| employee's salary may be a proper subject of collective

121| bargaining. If the deduction and collection of an agent's dues

122 and uniform assessments are collectively bargained, the

123} collectively bargained agreement shall provide that payroll

124 deduction for dues or uniform assessments shall not exceed an

125| amount actually used for activities of the certified bargaining

126| agent necessary to perform the agent's duties regarding the

127| resolution of labor-management issues which consist of

128 collective bargaining, contract administration, and grievance

129| adjustment. Such amount shall not include any amounts used for

130| any other purpose, including, but not limited to, electoral

131| activities; independent expenditures or contributions to any

132| candidate, political party, political committee, or committee of

133| continuous existence; voter registration campaigns; or any other

134| political or legislative cause, including, but not limited to,

135| ballot initiatives. Additionally, the collectively bargained

136| agreement must require the written authorization of the

137| employee; commencement of the deductions upon the bargaining

138| agent's written request to the employer; collection of

139 reasonable costs, which must include all of the costs incurred

140| by the employer for making such deduction; revocation
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141| provisions, including revocation pursuant to s. 447.507; and a

142| prohibition against the public employer's collecting fines,

143| penalties, or special assessments or for any purpose other than

144| labor-management issues, as provided for in this subsection.

145 (c) The collectively bargained agreement shall also

146| provide for a reasonable accounting of payroll deductions

147| through either:

148 1. The perpetual segregation of all funds received through

149| payroll deductions from any funds used for purposes not

150{ authorized in paragraph (b); or

151 2. An independent audit of the use of funds received

152| through payroll deductions.

153 (d) Any taxpayer or other aggrieved party may seek

154| enforcement of this subsection in a court of competent

155| djurisdiction. In addition to injunctive relief prohibiting

156| violations of a bargaining agreement and this subsection, relief

157| shall include an order for a pro rata refund to bargaining unit

158| members in an amount equal to the amount of any funds received

159| through payroll deduction which were used in violation of this

160| subsection. Such refund shall be enforced by an order reducing

161| payroll deductions up to 50 percent below the agreed amount each

162| pay period until the amount has been fully refunded. A refund

163| under this paragraph shall supplement and not preclude a money

164| judgment against the bargaining unit in favor of one or more

165| individuals who had funds deducted from their pay that were used

166 in violation of this subsection.

167 Section 2. This act shall take effect July 1, 2006.
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SUMMARY ANALYSIS

The bill clarifies duties and responsibilities of the Office of State Long-Term Care Ombudsman and the
program’s state and local ombudsman councils in an attempt to fully implement the Legislature’s intent in
moving the program under the administration of the Department of Elderly Affairs.

The Department of Elderly Affairs reports no fiscal impact associated with this bill.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h1067b.G0O.doc
DATE: 3/15/2006



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government --- The bill increases rulemaking authority regarding council
membership. The bill requires submission of an annual report regarding the performance of the state
and local councils.

Empower Families --- The bill streamlines and clarifies state and local ombudsman council duties and
responsibilities. These modifications seek to more effectively serve the interests of long-term care
residents, and potentially improve their quality of life.

B. EFFECT OF PROPOSED CHANGES:
BACKGROUND

The History and Emergence of Ombudsman Programs

The Long-Term Care Ombudsman Program began in 1972 through implementation of five state
demonstration projects funded by the Departments of Health, Education and Welfare." The projects
formed as a response to growing concerns over the conditions present in our nation’s nursing facilities,
the care provided therein, and the effectiveness of governmental attempts to actively police and force
compliance with state and federal regulations. A year later, the Administration on Aging assumed
administrative responsibility for the program, and in 1978 the Long-Term Care Ombudsman Program
was amended into the Older Americans Act of 1965.2

Today, variations of long-term care ombudsman programs are maintained in all 50 states, the District of
Columbia and Puerto Rico. The central responsibilities for all ombudsmen are outlined in Subchapter
X1 of the Older Americans Act’® and include:

¢ identifying, investigating and resolving complaints made by or on behalf of residents;

e providing information to residents about long-term care services;

o representing the interests of residents before governmental agencies and seeking
administrative, legal and other remedies to protect residents;

e analyzing, commenting on and recommending changes in laws and regulations pertaining to
the health, safety, welfare and rights of residents;

e educating and informing consumers and the general public regarding issues and concerns
related to long-term care, and facilitating public comment on laws, regulations, policies and
actions;

e promoting the development of citizen organizations to participate in the program;
providing technical support for the development of resident and family councils to protect the
well-being and rights of residents, and

e advocating for changes to improve residents’ quality of life and care.

Florida’s Long-Term Care Ombudsman Program

' Real People, Real Problems: An Evaluation of the Long-Term Care Ombudsman Programs of the Older Americans Act,
1995, Institute of Medicine, available at: http://www.nap.edu/catalog/9059.html.
242 U.S.C.A.s. 3001 et seq.

342 U.S.C.A. s. 3058g. :
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The state’s Long-Term Care Ombudsman Program (“the Program”) was established as a volunteer
program in 1975 and is presently administered by the Department of Elderty Affairs (DOEA).* The
Program is comprised of 17 local councils, one supervisory statewide council and more than 350
volunteer ombudsmen (each contributing an average of 20 hours per month). It provides advocacy and
outreach services to residents of the state’s long-term care facilities and their families in a variety of
ways.

Program ombudsmen serve as advocates on behalf of residents in the following settings:®

Facility Type Number of Facilities | Number of Beds
Nursing homes 812 80,889
Assisted living facilities 2,249 74,219
Adult family-care homes 469 2,023

Ombudsmen investigate and resolve complaints submitted by, or on behalf of, residents of these
facilities who are 60 years of age or older.® In 2004, a total of 7,555 complaints were investigated by
state ombudsmen.” The most frequent complaints made by residents of long-term care facilities were

as follows:®
Type of Complaint Number of Complaints
Accidents, injuries and falls 220
Improper transfer or discharge 214
Administration of medication 212
Personal hygiene 203
Call lights or requests for assistance unanswered 171
Most Frequent Complaints in Nursing Homes, 2004-2005
Type of Complaint Number of Complaints
Administration of medication 162
Quality, quantity or variation of facility menus 139
Shortage of staff 107
Billing disputes 85
Cleanliness or housekeeping concerns 78

Most Frequent Complaints in Assisted Living Facilities and Adult Family-Care Homes, 2004-2005

In addition to its investigative capacities, the Program also is responsible for monitoring the
development and implementation of federal, state and local regulations affecting long-term care
facilities, recommending appropriate policy changes, and maintaining a statewide reporting system
capable 8f collecting and analyzing data and providing information on the state long-term care
facilities.

* Florida’s Long-Term Care Ombudsman Program: Real People Helping Real People, presentation given by the Long-
Term Care Ombudsman Program before the House Committee on Elder and Long-Term Care, February 22, 2006.

3 Statistics reported in Florida’s Long-Term Care Ombudsman Program Annual Snapshot 2004-2005: Protecting Florida’s
Long-Term Care Residents, provided by the Long-Term Care Ombudsman Program.

® Section 400.0060, F.S.

7 2004 National Ombudsman Reporting System Data Tables, accessed February 28, 2006, Department of Health and
Human Services Administration on Aging, available at:
http://www.aoa.gov/prof/facaprog/elder_rights/LTCombudsman/National_and State Data/2004nors/2004nors.asp.

® Florida’s Long-Term Care Ombudsman Program Annual Snapshot 2004-2005.

® Ombudsman Services, accessed February 28, 2006, Long-Term Care Ombudsman Program, available at:

http://ombudsman.myflorida.com/ombudsman_services.jsp.
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Facility inspections'® are conducted annually by Program ombudsmen, and focus on the rights, health,
safety and welfare of residents to ensure that facilities satisfy the numerous needs of their residents in
compliance with state and federal regulations. In 2004-05, the Program completed a total of 2,908
inspectiogs statewide, reflecting approximately 82 percent of Florida’s licensed long-term care
facilities.

The Program provides technical support for the development of resident and family councils to protect
the rights of residents. Each of the state’s 17 local councils also participates in community education
sessions for service organizations, health and nursing home associations, and other community groups
in an effort to recruit additional ombudsmen and to educate the public with information about the
Program.

EFFECT OF PROPOSED CHANGES

In addition to providing a multitude of technical and conforming changes, the legislation makes several
substantive modifications to Part | of Chapter 400, F.S.

Definitions
The bill provides definitions for both “local councils” and “state councils”, and specifies that the
“‘ombudsman” is appointed by the Secretary of DOEA to head the Office of State Long-Term Care

Ombudsman.

Duties and Responsibilities of the Office of State Long-Term Care Ombudsman

The bill requires that residents, their representatives, and other interested citizens be informed about
obtaining program services. The bill also clarifies that the Office of State Long-Term Care Ombudsman
administers the state and local ombudsman councils — as opposed to merely providing “administrative
and technical support.” Moreover, the office is given explicit authority to establish and coordinate local
councils, and an annual reporting requirement also is established (previously, the state council was
responsible for submitting this report; the bill requires the state council to “assist” in preparation of the
report). The report is intended to describe the activities of the office and councils, and it is required to
combine and analyze complaint and facility condition data; evaluate resident problems; assess overall
program success and compliance with provisions of the federal Older Americans Act; and provide
recommendations for policy and regulatory changes, while also detailing any relevant
recommendations supplied by local councils regarding program functions and activities. The report
must be submitted to the secretary at least 30 days before the convening of a regular session,
whereupon the secretary is required to submit the report to the United States Assistant Secretary for
Aging, the Governor, the President of the Senate, the Speaker of the House of Representatives, the
Secretary of the Department of Children and Family Services, and the Secretary of the Agency for
Health Care Administration. The bill clarifies that staff members coordinating local councils are
designated as representatives of the Office of State Long-Term Care Ombudsman.

Duties and Membership of the State Long-Term Ombudsman Council

The bill specifies that the State Long-Term Ombudsman Council serves as an advisory board to assist
the ombudsman in reaching consensus among local councils on issues affecting either the program
generally or residents individually. The bill clarifies that individual members of the state council may
enter a long-term care facility involved in an appeal pursuant to newly created s. 400.0074(2), F.S. The
bill deletes the requirement of DOEA to develop investigatory procedures and procedures regarding
receipt and resolution of complaints.

'° As defined in s. 400.0073, F.S.

" Florida’s Long-Term Care Ombudsman Program Annual Snapshot 2004-2005.
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The legislation requires council membership by election, provides for removal of council members upon
majority vote, and specifies that three at-large council members be appointed by the Governor after
recommendation by the DOEA Secretary in consultation with the ombudsman. Each local council is
provided with the authority to elect, by majority vote, a representative from among local council
members to represent council interests on the state council. Whereas previously the council position of
any member missing three consecutive regular meetings was declared vacant, the bill specifies that
members missing three council meetings within a one-year period “may” have their seat declared
vacant by the ombudsman. The bill limits the state council chair to two consecutive one-year terms,
deletes the requirement that chairs must have served as state council members for at least one year,
enables the council chair to create additional executive positions as needed, and provides for removal
of the council chair upon a two-thirds vote of state council members at any meeting at which a quorum
is present. The bill provides that a council quorum is present if more than 50 percent of all active state
council members are in attendance at the same meeting. The bill prohibits votes or binding decisions
outside of a publicly-noticed meeting at which a quorum is present.

Duties and Membership of Local Long-Term Care Ombudsman Councils

In an effort to conform state law to provisions of the Older Americans Act, the bill clarifies that the local
ombudsman councils function under the direction of the ombudsman. The bill also provides that the
state ombudsman shall designate local councils and their jurisdictional boundaries, and may create
additional local councils as necessary to ensure that state residents have adequate access to program
services. Also, whereas local councils presently have a duty fo represent residents’ rights before
government agencies, the bill alters this dynamic by requiring a local council to “recommend” that the
ombudsman and legal advocate seek administrative, legal and other remedies on behalf of residents.

The bill specifies that local council members must maintain their primary residence within boundaries of
the council’s jurisdiction, establishes minimum local council membership composition, and removes a
cap on the number of voiunteers that each local council can recruit. The bill eliminates language in s.
400.0069(4)(b), F.S., encouraging local councils to recruit council members who are 60 years of age or
older. Guidelines for application and approval of prospective council members and removal procedures
for council members are provided by the legislation. The bill eliminates the limitation on the number of
1-year terms that may be served by a local council chair, authorizes the chair to create additional
executive positions as needed, and provides for removal of the council chair upon a two-thirds vote of
locai council members.

Consolidation of Confiict-of-Interest Provisions

The bill consolidates the various conflict of interest provisions'? scattered throughout Part | of Chapter
400, F.S., into newly-created s. 400.0070, F.S., and requires each office employee and council member
to certify that he or she has no conflict of interest. This section will prohibit the ombudsman from
having a direct involvement in the licensing or certification of a long-term care facility or provider, and
prevents the ombudsman’s employment with, ownership of, or investment in, a long-term care facility.
DOEA is required to define by rule what situations constitute conflicts of interest and the procedure by
which certification of an individual indicating no conflicts of interest occur.

Program Complaint and Investigation Procedures

The bill directs the ombudsman, in consultation with the state council and following approval by the
DOEA Secretary, to develop procedures for conducting facility investigations subsequent to receiving a
complaint and for conducting onsite administrative assessments of state facilities. The bill deletes the
requirement of long-term care facilities to post such procedures in plain view, and specifies that an
administrator refusing to aliow entrance to the ombudsman or any state or local council member is
considered to have interfered with such individual in the performance of his or her official duties.

12 The provisions include ss. 400.0063(2)(b), 400.0065(3), 400.0067(4), 400.0069(4)(b) and 400.0069(10), F.S.
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State Council Administrative Assessments

The bill requires local councils to conduct, at least annually and in addition to investigations pursuant to
a complaint, an onsite administrative “assessment”*® of each nursing home, assisted living facility, and
adult family-care home within its jurisdiction. Local councils also are encouraged to conduct similar
onsite administrative assessments of the additional long-term care facilities within its jurisdiction. The
assessments are required to be non-duplicative of other state survey and inspection efforts, and shall
be conducted at a time and for duration necessary to produce the information required to carry out
council duties.

Advance notice is not to be provided (except for follow-up assessments), and council members
physically present are required to identify themselves and cite the relevant statutory authority for the
assessment. Such assessments are not to unreasonably interfere with programs and activities of
facility residents, and council members may not enter single-family residential units of a facility during
an assessment without the permission of the resident or that resident’s representative. The bill
indicates that the ombudsman may authorize a state or local council member to assist another local
council member in performing an assessment. The bill specifies that assessments may not be
accomplished by forcible eniry, but notes that an administrator refusing entry to representatives of the
office or a council for the purpose of an assessment shall be considered to have interfered with such
individual in the performance of his or her official duties.

Complaint Notification and Resolution Procedures

The bill requires that complaints verified as a result of an investigation or assessment and determined
to require some measure of remedial action be identified in writing to the long-term care facility
administrator, whereupon target dates for taking appropriate remedial action shall be established. The
bill specifies that a local council chair who believes a resident's rights or welfare is being jeopardized
notify the ombudsman or legal advocate. Similarly, an ombudsman who believes a facility or its
employee has committed a criminal act is required to inform local law enforcement officials.

The bill deletes certain recourses available to the state council in the event a facility fails to take action
upon a complaint referred to the state council by a local council, including a provision allowing for
recommended agency rule and licensure changes, and a provision permitting referral of the complaint
to the state attorney for prosecution. The bill specifies that a state council chair who believes residents’
rights or welfare are being jeopardized shall notify the ombudsman or legal advocate.

Access to Facilities, Residents and Records

The legislation requires long-term care facilities to provide the office, councils and council members
access to any portion of the facility, any resident, and his or her medical and social records for review
as necessary to investigate or resolve a complaint. The bill clarifies that access to resident medical and
social records necessary to investigate or resolve a complaint will be granted only if a legal
representative of the resident refuses to give permission, the office has reasonable cause to suspect
that such representative is not acting in the best interests of the resident, and the state or local council
member obtains the approval of the ombudsman.

Also, the bill provides access to administrative records, policies and documents and, upon request,
copies of all licensing and certification records pertaining to a facility. The bill deletes a provision
allowing access to resident records where the office has reasonable cause to believe a legal
representative who has refused such access is not acting in the best interests of the resident.

3 Presently, annual “inspections” of long-term care facilities are required by s. 400.0073, F.S., and are structurally similar

to the requirements for administrative assessments in the bill.
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Department Funding™

The bill directs the department to meet costs of the program through funds appropriated to it and to
include the costs associated with the program when developing its budget requests for consideration by
the Governor. The bill allows the department to divert from the federal ombudsman appropriation an
amount equal to the department’s administrative cost ratio, and directs the remaining allotment from the
Older Americans Act to fund direct ombudsman activities.

Statewide Uniform Reporting System

The bill shifts responsibility from DOEA to the office for maintenance of a statewide uniform reporting
system, intended to collect and analyze complaint and facility condition data. Similarly, the
responsibility for quarterly publishing and making available information pertaining to the number and
type of complaints received is shifted from the state council to the office.

Training Requirements

The bill specifies that all council members receive a minimum of 20 hours of training upon employment
with the office or approval as a council member, and 10 hours of continuing education per year
thereafter. The bill requires the ombudsman to approve training curriculum and indicates that such
training should address, at a minimum and in addition to other training requirements, resident
confidentiality and any other topic recommended by the secretary. The bill prohibits individuals from
holding themselves out as representatives of the State Long-Term Care Ombudsman Program, or
conducting any program duties, unless first satisfying the training detailed in s. 400.0091, F.S., and
becoming certified by the ombudsman.

C. SECTION DIRECTORY:
Section 1 amends s. 400.0060, F.S.; providing definitions.

Section 2 amends s. 400.0061, F.S.; revising Legislative findings and intent.

Section 3 amends s. 400.0063, F.S.; relating to the designation and duties of the ombudsman and legal
advocate.

Section 4 amends s. 400.0065, F.S., providing duties and responsibilities of the State Long-Term Care
Ombudsman Program.

Section 5 repeals s. 400.0066, F.S., relating to the Department of Elderly Affairs’ funding of the Office
of State Long-Term Care Ombudsman; transfers portions of section to newly-created s. 400.0087, F.S.

Section 6 amends s. 400.0067, F.S., providing duties and membership criteria for the State Long-Term
Care Ombudsman Council.

Section 7 amends s. 400.0069, F.S., providing duties and membership criteria for local long-term care
ombudsman councils.

Section 8 creates s. 400.0070, F.S., relating to ombudsman conflicts of interest.

Section 9 amends s. 400.0071, F.S., relating to State Long-Term Care Ombudsman Program complaint
procedures.

Section 10 amends s. 400.0073, F.S., relating to council investigations.

' Portions of these funding requirements are contained in s. 400.0066, F.S., which the bill proposes to repeal and re-

create in s. 400.0087, F.S.
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Section 11 creates s. 400.0074, F.S., relating to onsite administrative assessments.
Section 12 amends s. 400.0075, F.S., relating to complaint notification and resolution procedures.

Section 13 amends s. 400.0078, F.S., relating to citizen access to State Long-Term Care Ombudsman
Program services.

Section 14 amends s. 400.0079, F.S., relating to reporter and ombudsman immunity.
Section 15 amends s. 400.0081, F.S., relating to facility and records access.
Section 16 amends s. 400.0083, F.S., relating to interference, retaliation and penalties.
Section 17 repeals s. 400.0085, F.S., relating to penalties; incorporates provision into s. 400.0083, F.S.
Section 18 amends s. 400.0087, F.S., relating to department funding and oversight.
Section 19 amends s. 400.0089, F.S., relating to complaint data reports.
Section 20 amends s. 400.0091, F.S., relating to training curriculum and requirements.
Section 21 provides that the act is effective upon becoming a law.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT: |

1. Revenues:

The bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:

The bill does not create, modify, amend, or eliminate a state expenditure.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:

The bill does not create, modify, amend, or eliminate a local expenditure.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

None.
IIl. COMMENTS
A. CONSTITUTIONAL ISSUES:
STORAGE NAME: h1067b.GO.doc PAGE: 8
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1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
Additional rulemaking

Section 8 of the bill requires the department to promulgate a rule to define situations that constitute a
“conflict of interest”, and the procedure by which an individual certifies that he or she has no conflict of
interest.

Potential rulemaking issues

Section 400.0087, F.S., currently grants the department rulemaking authority to monitor the local
councils. Section 400.0071, F.S., requires the council to “recommend to the ombudsman and the
secretary” any procedures applicable to the state or local councils.

Under the current bill, the department’s rulemaking authority is removed. The bill requires the state
ombudsman, in consultation with the council, to “develop state and local procedures” for investigations
and administrative assessments. The bill continues, “[tlhe ombudsman shall implement all procedures
developed under this section after receiving approval from the secretary.”

It is unclear whether the policies created by the ombudsman require promulgation by rule. If yes, the
bill should grant the department the appropriate rulemaking authority to implement the requirements
under this section.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Other comments — State Council

Units within the executive branch are defined in chapter 20, F.S., in order to provide a uniform
nomenclature. Section 20.03(7), F.S., defines the term “council” or “advisory council” to mean “an
advisory body created by specific statutory enactment and appointed to function on a continuing basis
for the study of the problems arising in a specified functional or program area of state government and
to provide recommendations and policy alternatives.”

The bill provides that the state council is to “serve as an advisory body.” The bill, however, further
provides that the state council may not vote on or make any binding decisions “outside of a publicly
noticed meeting.” It is unclear why an “advisory body” would make binding decisions, which appears to
conflict with the bill's designation of the council as an advisory body and the statutory definition of
“council.”

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

At its March 8, 2006 meeting, the Committee on Eider and Long-Term Care adopted four amendments to HB
1067, which:

STORAGE NAME: h1067b.GO.doc PAGE: 9
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» restored language in the current definition of “resident”’® providing that, for purposes of long-term care

ombudsman services, a resident must be 60 years of age or older. Deleting this language confiicted
with the jurisdiction of the Statewide Advocacy Council. ™

¢ deleted bill language to s. 400.0063, F.S., indicating that the office’s legal advocate was to serve as
legal counsel to the state and local ombudsman councils and members in conjunction with DOEA’s
legal counsel. This would have raised a possible conflict of interest relating to representation.’”.
deleted bill language specifying that state council members serve at the pleasure of the Governor.

o clarified a provision in s. 400.0081(1)(c) to indicate that, prior to obtaining access to resident medical
and social records pursuant to a facility investigation or resolution of a complaint, a legal representative
of the resident must refuse to grant access, the office must have reasonable cause to believe that the
representative is not acting in the best interests of the resident and the state or local council member
must obtain the approval of the ombudsman. In addition to conforming this section to requirements
found in 42 U.S.C.A. 3058g(b)(1)(B)(ii) of the Older Americans Act, this also served to clarify that all of
the above requirements --- and not merely one requirement — must be satisfied by the office, council or
council member prior to obtaining access to such records.

The Committee favorably reported a Committee Substitute.

'°'S. 400.0060(7), F.S.
'® See generally s. 402.164(2)(b), F.S.

' See rules 4-1.13 and 4-5.1, Rules Regulating the Florida Bar.
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CHAMBER ACTION

1| The Elder & Long-Term Care Committee recommends the following:
2

3 Council/Committee Substitute

4 Remove the entire bill and insert:

5 A bill to be entitled

6 An act relating to the State Long-Term Care Ombudsman

7 Program; amending s. 400.0060, F.S.; providing and

8 revising definitions; amending s. 400.0061, F.S.; revising
9 legislative findings and intent; amending s. 400.0063,

10 F.S.; revising provisions relating to qualifications of

11 the State Long-Term Care Ombudsman; revising duties of the
12 legal advocate; amending s. 400.0065, F.S.; revising

13 duties and responsibilities of the State Long-Term Care

14 Ombudsman; requiring an annual report; deleting provisions
15 relating to conflict of interest; repealing s. 400.0066,
16 F.S., relating to the Office of State Long-Term Care

17 Ombudsman and departments of state government; amending s.
18 400.0067, F.S.; revising duties and membership of the

19 State Long-Term Care Ombudsman Council; providing for
20 election of a local council member from each local council
21 to provide representation on the state council;
22 authorizing the Secretary of Elderly Affairs to recommend
23 to the Governor appointments for at-large positions on the

Page 1 of 42

CODING: Words stricken are deletions; words underlined are additions.
hb1067-01-c1



F L ORI DA H O U S E O F R EPRESENTATIVE S

HB 1067 2006
Cs
24 state council; providing conditions for removal of members
25 of and for filling vacancies on the state council;
26 providing for election of officers and meetings; providing
27 for per diem and travel expenses if approved by the
28 ombudsman; deleting provisions relating to conflicts of
29 interest and requests for appropriations; amending s.
30 400.0069, F.S.; authorizing the State Long-Term Care
31 Ombudsman to designate and direct local long-term care
32 ombudsman councils; requiring approval by the Secretary of
33 Elderly Affairs of jurisdictional boundaries designated by
34 the ombudsman; revising duties of local long-term care
35 ombudsman councils; providing requirements and application
36 for membership, election of officers, and meetings of
37 local long-term care ombudsman councils; providing
38 conditions for removal of members; providing for travel
39 expenses for members of the council; deleting provisions
40 relating to conflicts of interest; creating s. 400.0070,
41 F.S.; consolidating provisions relating to conflicts of
42 interest of the ombudsman; providing rulemaking authority
43 to the Department of Elderly Affairs regarding conflicts
44 of interest; amending s. 400.0071, F.S.; establishing
45 procedures for receiving, investigating, and assessing
46 complaints against long-term care facilities; deleting
47 provisions requiring the posting and distribution of
48 copies of such procedures; amending s. 400.0073, F.S.;
49 providing conditions for investigations of complaints by
50 state and local ombudsman councils; providing that
51 refusing to allow the ombudsman or a member of a state or
Page 2 of 42
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52 local council to enter a long-term care facility is a
53 violation of ch. 400, F.S., under certain circumstances;
54 deleting conditions for onsite administrative inspections;
55 creating s. 400.0074, F.S.; providing conditions and
56 requirements for onsite administrative assessments of
57 nursing homes, assisted living facilities, and adult
58 family-care homes; prohibiting forcible entry of long-term
59 care facilities; providing that refusing to allow the
60 ombudsman or a member of a state or local council to enter
61 a long-term care facility is a viclation of ch. 400, F.S.,
62 under certain circumstances; amending s. 400.0075, F.S.;
63 providing complaint notification procedures for state and
64 local councils; providing circumstances in which
65 information relating to violations by a long-term care
66 facility is provided to a local law enforcement agency;
67 amending s. 400.0078, F.S.; requiring information relating
68 to the State Long-Term Care Ombudsman Program to be
69 provided to residents of long-term care facilities or
70 their representatives; amending s. 400.0079, F.S.;
71 providing for immunity from liability for certain persons;
72 amending s. 400.0081, F.S.; requiring long-term care
73 facilities to provide the Office of State Long-Term Care
74 Ombudsman and state and local councils and their members

- 75 with access to the facility and the records and residents
76 of the facility; authorizing rather than requiring the
77 department to adopt rules regarding access to facilities,
78 recordsg, and residents; amending s. 400.0083, F.S.;
79 prohibiting certain actions against persons who file
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80 complaints; providing penalties; repealing s. 400.0085,
81 F.S., relating to a penalty; amending s. 400.0087, F.S.;
82 providing for oversight by and responsibilities of the
83 department; requiring the department to provide certain
84 funding for the State Long-Term Care Ombudsman Program;
85 amending s. 400.0089, F.S.; requiring the office to
86 maintain a data reporting system relating to complaints
87 about and conditions in long-term care facilities and to
88 residents therein; requiring the office to publish and
89 include certain information in its annual report; amending
90 S. 400.0091, F.S.; providing for training of employees of
91 the office and members of the state and local councils;
92 requiring the ombudsman to approve the curriculum and
93 providing contents thereof; requiring certification of
94 employees by the ombudsman; providing an effective date.

85
96| Be It Enacted by the Legislature of the State of Florida:
97
98 Section 1. Section 400.0060, Florida Statutes, is amended
99| to read:
100 400.0060 Definitions.--When used in this part, unless the

101| context clearly dictates otherwise reguires, the term:

102 (1) "Agency" means the Agency for Health Care
103| Administration.

104 (2) "Department" means the Department of Elderly Affairs.

105 (3) "Local council” means a local long-term care ombudsman

106| council designated by the ombudsman pursuant to s. 400.0069.
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107| Local councils are also known as district long-term care

108 ombudsman councils or district councils.

109 (4)42> "Long-term care facility" means a skiided nursing
110| home facility, nursing—faeeility> assisted living facility, adult

111| family-care home, board and care facility, or any other similar

112 residential adult care facility eenter.

113 (5)42> "Office" means the Office of State Long-Term Care
114| Ombudsman created by s. 400.0063.

115 (6)44> "Ombudsman" means the individual appointed by the
116| Secretary of Elderly Affairs desigrated to head the Office of

117| State Long-Term Care Ombudsman.

118 (7)45> "Resident" means an individual 60 years of age or
119| older who resides in a long-term care facility.

120 (8)46) "Secretary" means the Secretary of Elderly Affairs.

121 (9) "State council" means the State Long-Term Care

122| Ombudsman Council created by s. 400.0067.

123 Section 2. Section 400.0061, Florida Statutes, is amended
124| to read:

125 400.0061 Legislative findings and intent; long-term care
126| facilities.--

127 (1) The Legislature finds that conditions in long-term

128| care facilities in this state are such that the rights, health,
129| safety, and welfare of residents are not fully ensured by rules
130| of the Department of Elderly Affairs or the Agency for Health
131| Care Administration+ or by the good faith of owners or operators
132| of long-term care facilities. Furthermore, there is a need for a

133| formal mechanism whereby a long-term care facility resident, a

134} representative of a long-term care facility resident, or any
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135| other concerned citizen erhis—eor her representative may make a
136| complaint against the facility or an employee of the facility

137| iEes—employees, Or against other persons who are in a position to
138| restrict, interfere with, or threaten the rights, health,

139| safety, or welfare of a long-term care facility £he resident.

140| The Legislature finds that concerned citizens are often more

141| effective advocates for ef the rights of others than

142| governmental agencies. ThevLegislature further finds that in

143} orxder to be eligible to receive an allotment of funds authorized
144| and appropriated under the federal Older Americans Act, the

145| state must establish and operate an Office of State Long-Term
146| Care Ombudsman, to be headed by the State Long-Term Care

147| Ombudsman, and carry out a long-term care ombudsman program.

148 (2) It is the intent of the Legislature, therefore, to

149| wutilize voluntary citizen ombudsman councils under the

150 leadership of the ombudsman, and through them to operate an

151| ombudsman program which shall, without interference by any

152| executive agency, undertake to discover, investigate, and

153| determine the presence of conditions or individuals which

154 constitute a threat to the rights, health, safety, or welfare of
155| the residents of long-term care facilities. To ensure that the
156| effectiveness and efficiency of such investigations are not

157| impeded by advance notice or delay, the Legislature intends that
158| the ombudsman and ombudsman councils and their designated

159 representatives not be required to obtain warrants in order to

160| enter into or conduct investigations or onsite administrative

161| assessments iwrspeetions of long-term care facilities. It is the

162| further intent of the Legislature that the environment in long-
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163| term care facilities shait be conducive to the dignity and

164| independence of residents and that investigations by ombudsman
165| councils shall further the enforcement of laws, rules, and

166 regulations that safeguard the health, safety, and welfare of
167| residents.

168 Section 3. Section 400.0063, Florida Statutes, is amended
169| to read:

170 400.0063 Establishment of Office of State Long-Term Care
171| Ombudsman; designation of ombudsman and legal advocate.--

172 (1) There is created an Office of State Long-Term Care
173| Ombudsman in the Department of Elderly Affairs.

174 (2) (a) The Office of State Long-Term Care Ombudsman shall
175| be headed by the State Long-Term Care Ombudsman, who shall hkawe
176| expertise—and-experience—inthe fieldsof longtermecareand
177| odveocaey—who—ghall serve on a full-time basis and shall

178 personally, or through representatives of the office, carry out

179| the purposes and functions of the office ef State Tong-Term Care
180 ombudsmar in accordance with state and federal law.

181 (b) The StoteLonrg Term—Eare ombudsman shall be appointed
182 by and shall serve at the pleasure of the Secretary of Elderly

183| Affairs. The secretary shall appoint a person who has expertise

184 and experience in the fields of long-term care and advocacy to

185 serve as ombudsman. Ne—person who hasaeconflietof dnterest—or
186

187

188 (3} (a) There is created in the office ef Stote Long—TFerm
189 Care Ombudsman the position of legal advocate, who shall be
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190 selected by and serve at the pleasure of the ombudsman+ and whe
191| shall be a member in good standing of The Florida Bar.

192 (b) The duties of the legal advocate shall include, but
193| not be limited to:

194 1. Assisting the ombudsman in carrying out the duties of
195 the office with respect to the abuse, neglect, or violation of
196| rights of residents of long-term care facilities.

197 2. Assisting the state and local embudsmar councils in
198| carrying out their responsibilities under this part.

199 3. Pursuing administrative, Initiasting ond -progseeuting
200 1legal, and other appropriate remedies on behalf of eguitabile
201| =etions-to enforee-therightsof long term care faeility

202| residents as—defined—in—this—<chapter.

203 4. Serving as legal counsel to the state and local

204| embudgsman councils, or individual members thereof, against whom
205| any suit or other legal action is initiated in connection with
206| the performance of the official duties of the councils or an
207| individual member.

208 Section 4. Section 400.0065, Florida Statutes, i1s amended
209| to read:

210 400.0065 State Long-Term Care Ombudsman; duties and

211 responsibilities+—eenfiietof interest. --

212 (1) The purpose of the Office of State Long-Term Care

213| Ombudsman shall be to:

214 (a) Identify, investigate, and resolve complaints made by
215| or on behalf of residents of long-term care facilities+ relating

216| to actions or omissions by providers or representatives of

217! providers of long-term care services, other public or private
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218| agencies, guardians, or representative payees that may adversely
219| affect the health, safety, welfare, or rights of the residents.
220 (b) Provide services that e assist xresideats in

221 protecting the health, safety, welfare, and rights of £he

2227 residents.

223 (c) Inform residents, their representatives, and other

224| citizens about obtaining the services of the 6ffiee—of State
225| Long-Term Care Ombudsman Program and its representatives.

226 (d) Ensure that residents have regular and timely access
227| to the services provided through the office and that residents
228| and complainants receive timely responses from representatives
229 of the office to their complaints.

230 (e} Represent the interests of residents before

231| governmental agencies and seek administrative, legal, and other
232| remedies to protect the health, safety, welfare, and rights of
233| the residents.

234 (f) Administer the Previde administrative and -teechnieal

235| assistanece—+te state and local embudsman councils.

236 (g) Analyze, comment on, and monitor the development and
237 implementation of federal, state, and local laws, rules, and
238 regulations, and other governmental policies and actions, that
239 pertain to the health, safety, welfare, and rights of the

240| residents, with respect to the adequacy of long-term care

241} facilities and services in the state, and recommend any changes
242 in such laws, rules, regulations, policies, and actions as the

243| office determines to be appropriate and necessary.
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244 (h) Provide technical support for the development of

245| resident and family councils to protect the well-being and

246 rights of residents.

247 (2) The State Long-Term Care Ombudsman shall have the duty

248| and authority to:

249 (a) Establish and coordinate Assist—and-support—the

250| efforts—of the State LongTerm Care—OmbudsmanCouneil 3inthe
251| establishment ond-coordinatieon—of local embudsman councils

252 throughout the state.

253 (b) Perform the duties specified in state and federal law,
254 rules, and regulations.

255 (c) Within the limits of appropriated federal and state
256| funding auwtherized ond appropriated, employ such personnel-

257 ineluding staff fer local ombudsmanecouneils, as are necessary

258| to perform adequately the functions of the office and provide or

259| contract for legal services to assist the state and local
260| ombudsman councils in the performance of their duties. Staff

261| positions established for the purpose of coordinating the

262| activities of £fer each local embudsman council and assisting its

263| members may be established as career serviecepositions—and
264} shallbe filled by the ombudsman after approval by the

265]| secretary. Notwithstanding any other provision of this part,

266| upon certification by the ombudsman that the staff member hired

267| to fill any such position has completed the initial training

268| required under s. 400.0091, such person shall be considered a

269| representative of the State Long-Term Care Ombudsman Program for

270 purposes of this part.
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271 (d) Contract for services necessary ﬁo carry out the

272| activities of the office.

273 (e) Apply for, receive, and accept grants, gifts, or other
274 payments, including, but not limited to, real property, personal
275| property, and services from a governmental entity or other

276| public or private entity or person, and make arrangements for
277 the use of such grants, gifts, or payments.

278 (f) Coordinate, to the greatest extent possible, state and
279| local ombudsman services with the protection and advocacy

280| systems for individuals with developmental disabilities and

281| mental illnesses and with legal assistance programs for the poor
282| through adoption of memoranda of understanding and other means.
283 (g) Enter into a cooperative agreement with the Statewide

284| Advocacy Council arnd—distriet—human rightsadvocaeycommittees

285| for the purpose of coordinating and avoiding duplication of

286| advocacy services provided to residents efJleongtermecare
287 £aoeilitdies.

288 (h) Enter into a cooperative agreement with the Medicaid
289| Fraud Division as prescribed under s. 731 (e) (2) (B) of the Older
290 Americans Act.

291 (1) Prepare an annual report describing the activities

292 carried out by the office, the state council, and the local

293| councils in the year for which the report is prepared. The

294| ombudsman shall submit the report to the secretary at least 30

295! days before the convening of the regular session of the

296| Legislature. The secretary shall in turn submit the report to

297 the United States Assistant Secretary for Aging, the Governor,

298| the President of the Senate, the Speaker of the House of
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299| Representatives, the Secretary of Children and Family Services,

300| and the Secretary of Health Care Administration. The report

301 shall, at a minimum:

302 1. Contain and analyze data collected concerning

303| complaints about and conditions in long-term care facilities and

304| the disposition of such complaints.

305 2. Evaluate the problems experienced by residents.

306 3. Analyze the successes of the ombudsman program during

307 the preceding year, including an assessment of how successfully

308| the program has carried out its responsibilities under the Older

309 Americans Act.

310 4. Provide recommendations for policy, regulatory, and

311| statutory changes designed to solve identified problems; resolve

312| residents' complaints; improve residents' lives and gquality of

313| care; protect residents' rights, health, safety, and welfare;

314| and remove any barriers to the optimal operation of the State

315| Long-Term Care Ombudsman Program.

316 5. Contain recommendations from the State Long-Term Care

317{ Ombudsman Council regarding program functions and activities and

318| recommendations for policy, regulatory, and statutory changes

319| designed to protect residents' rights, health, safety, and

320 welfare.

321 6. Contain any relevant recommendations from the local

322| councils regarding program functions and activities.

'
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333| eore—foeility-
334
335| The bepartmenteof Eiderly-Affairsshall adopt—rules—to—establish

336 pfeeedﬁfes—%e—iéeﬂ%ééy—aﬁé—e}iméﬁa%e—eeﬁé%ée%s—eé—éﬁ%efes%—as
337| deseribed in this subsection-

338 Section 5. Section 400.0066, Florida Statutes, is
339 repealed.
340 Section 6. Section 400.0067, Florida Statutes, is amended

341| to read:

342 400.0067 State Long-Term Care Ombudsman Council; duties;
343 membership.--

344 (1) There is created within the Office of State Long-Term
345 Care Ombudsman, the State Long-Term Care Ombudsman Council.

346 (2) The State Long-Term Care Ombudsman Council shall:

347 (a) Serve as an advisory body to assist the ombudsman in

348| reaching a consensus among local embudsman councils on issues
349| affecting residents and impacting the optimal operation of the

350| program ef—gtatewide conecern.

351 (b) Serve as an appellate body in receiving from the local
352| ombudsman councils complaints not resolved at the local level.

353| Any individual member or members of the state embudsman council
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354| may enter any long-term care facility involved in an appeal,

355| pursuant to the conditions specified in s. 400.0074(2)
356 406506933

357 (c) Assist the ombudsman to discover, investigate, and

358| determine the existence of abuse or neglect in any long-term

359| care facility. The DBepartmenteof Flderly Affairs——shellidevelop
360 procedures—relating tosuch—investigations—Investigations—may
361 consist—in part—of-one or more—onsite odministrative

362| Jinspeections—

363 (d) Assist the ombudsman in eliciting, receiving,

364| responding to, and resolving complaints made by or on behalf of
365| Jlonrg—termeare—faeility residents and—in developing procedures
366| reloting—to—the reeceipt—and resolutioneof such complaints—The
367| wseeretoryshallopprove ol Such procedures.

368 (e) Elicit and coordinate state, local, and voluntary

369| organizational assistance for the purpose of improving the care

370| received by regidents ef o leongtermecarefaeility.

371 (f) Assist the ombudsman in preparing the annual report

372 described in s. 400.0065. Prepaore an annual-report—deseribing
373

374
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382| Seeretaryof Children—and Fomily Services—andthe Seeretary of
383| Heaoltth—Care-Administrotion—The report—shall-besubmitted by the
384| Seerxetaryof Flderly Affairs—at least 30 doys beforethe

385| ceomvening of-—the regulaor sessioneof the Tegistature and shallr
386| at—ao—minimums

387 I—Containondanaltyre data—ecellecetedconecerning

388| compiaintsoboutand conditions in-long-term ecare facilities
389 2—FHvaluate—the problems—expericnced by residents of long—
390| +ermecare faoeilities-

391 3—Containrecommendations—for improving the guatity——of

392

393
394
395
396
397
398
399
400
401
402
403
404
405
406
407

408
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409 —Contain-—recommendations—from the local ombudoman
410 eeHHeé}s—fegafééﬁg—?fegfam—£ﬁﬁe%éeﬁs—aﬁd—ae%évi%éesf
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412

413
414 (3)4a)> The State Long-Term Care Ombudsman Council shall be
415 composed of one active local council member elected desigrated
416| by each local council plus three at-large members persens

417| appointed by the Governor.

418 (a) Each local council shall elect by majority vote a

419 representative from among the council members to represent the

420 interests of the local council on the state council. A local

421| council chair may not serve as the representative of the local

422 council on the state council.

423 (b)1. The secretary, after consulting ewmbudswman—in

424 | eonsulttatien with the ombudsman seexetary, shall submit to the

425| Governor a list of persons recommended for appointment to the

426 at-large positions on the state council. The list shall not

427| include the name of any person who is currently at—teast—eight
428| naomes—of-persens—whe—oaxrenet serving on a local council.

429 2. The Governor shall appoint three at-large members

430| chosen from the list—atJleast—one of whom must be over 60 years
431| efage.

432 3. If the Governor does not appoint an at-large member to

4331 fill a vacant position Geverrerls—appointments—are not—made
434| within 60 days after theombudsman—submits the list is

435| submitted, the secretary, after consulting with the ombudsman,

436| in—econsultation with the seeretary, shall appoint an at-large
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437 member to f£ill that vacant position &hxree—members—one—of—whom
438| must—beover c0—years—of-age.
439 (c})1. All state council members shall be—appeinted—teo

440 serve 3-year terms.

441 2. A member of the state Lerg—Ferm—Care—Ombudsman council

442 may not serve more than two consecutive terms.

443 3. A local council may recommend removal of its elected

444| representative from the state council by a majority vote. If the

445 council votes to remove its representative, the local council

446| chair shall immediately notify the ombudsman. The secretary

447| shall advise the Governor of the local council's vote upon

448| receiving notice from the ombudsman. Any—vaecaney—shaltl-befilled
449 | in—thesome—monner asS—the original-aoppointment-

450 4. The position of any member missing three state council

451| meetings within a l-year period eernseeutive regular meetings
452| without cause may shald be declared vacant by the ombudsman. The

453 findings of the ombudsman regarding cause shall be final and
454| binding.

455 5. Any vacancy on the state council ghall be filled in the

456| same manner as the original appointment.

457 (d)1. The state embudswman council shall elect a chair to

458| serve for a term of 1 year. A chair may not serve more than two

459| consecutive terms ehairpersen feor s termof 1 year from omong
460 the members—who—hove served—for ot Jleast—1-year.

461 2. The chair ehairpersern shall select a vice chair

462| ehoirpersen from among the members. The vice chair chaixrpersen

463 shall preside over the state council in the absence of the chair

464 | <hairpersen.
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465 3. The chair may create additional executive positions as

466| necessary to carry out the duties of the state council. Any

467| person appointed to an executive position shall serve at the

468| pleasure of the chair, and his or her term shall expire on the

469| same day as the term of the chair.

470 4. A chair may be immediately removed from office prior to

471| the expiration of his or her term by a vote of two-thirds of all

472| state council members present at any meeting at which a gquorum

473| 1is present. If a chair is removed from office prior to the

474| expiration of his or her term, a replacement chair shall be

475| chosen during the same meeting in the same manner as described

476| in this paragraph, and the term of the replacement chair shall

477| begin immediately. The replacement chair shall serve for the

478| remainder of the term and is eligible to serve two subsequent

479 consecutive terms.

480 (e)1. The state embudsman council shall meet upon the call

481| of the chair or upon the call of the ombudsman. The council

482 shall meet ehaixrpersern+ at least quarterly but may meet e more

483| frequently as needed.

484 2. A guorum shall be considered present if more than 50

485| percent of all active state council members are in attendance at

486| the same meeting.

487 3. Neither the state council nor any of its individual

488| members may vote on or otherwise make any binding decisions that

489| will directly impact the state council or any local council

490| outside of a publicly noticed meeting at which a quorum is

491| present.
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492A (f) Members shall receive no compensation but shall, with

493| approval from the ombudsman, be reimbursed for per diem and

494| travel expenses as provided in s. 112.061.
495
496

497
498 ' 7 7
499| ef—interest—Theombudsman—cshaltladopt—rules—to—identifyand
500| remove—ecornfliets—ef interest-

501 {e+—The Pepartment—of Flderiy Affoirs shall make o

502| seporote ond digtinet reguest for on oppropriation fer ottt

503| expenses—ferthe state ond localombudsman—couneits—

504 Section 7. Section 400.0069, Florida Statutes, is amended
505 to read:

506 400.0069 Local long-term care ombudsman councils; duties;
507| membership.--

508 (1) (a) The ombudsman shall designate local long-term care

509| ombudsman councils to carry out the duties of the State Long-

510 Term Care Ombudsman Program within local communities. Each local

511 council shall function under the direction of the ombudsman.

512 (b) The ombudsman shall ensure that there is TFhexre—shalt

513| be at least one local leorgtermeareombudsmar council operating

514| in each of the department's planning and service areas eftke
515| Department—of BElderly Affairs—which shall funetion under the
516 The

517 ombudsman may create additional local councils as necessary to

518| ensure that residents throughout the state have adequate access

519 to State Long-Term Care Ombudsman Program services. The
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520 ombudsman, after approval from the secretary, shall designate

521| the jurisdictional boundaries of each local council.

522 (2) The duties of the local councils embudsman—eouneil are
523 to:
524 (a) Pe Serve as a third-party mechanism for protecting the

525| health, safety, welfare, and civil and human rights of residents
526 eof—a—tong—term ecore foeility.

527 (b) e Discover, investigate, and determine the existence
528| of abuse or neglect in any long-term care facility and to use

529 the procedures provided for in ss. 415.101-415.113 when

530 applicable. Investigotions—wmay consist—in part—of one or more
531 orgite—administrative inspections—

532 (¢) Po Elicit, receive, investigate, respond to, and

533 resolve complaints made by+ or on behalf of+—leng termeare

534| faeidtity residents.
535 (d) Fe Review and, i1f necessary, e comment on—fertheir

536| effeeton—the rights of longtermeare faecility—residents, all

537| existing or proposed rules, regulations, and other governmental

538| policies and actions relating to long-term care facilities that

539| may potentially have an effect on the rights, health, safety,

540 and welfare of residents.

541 (e) Pe Review personal property and money accounts of

542| Medieaid residents who are receiving assistance under the

543| Medicaid program pursuant to an investigation to obtain

544| information regarding a specific complaint or problem.

545 (f) Recommend that the ombudsman and the legal advocate Fe

546| represent—the interestsof residentsbefore governmentageneies
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547| amd—te seek administrative, legal, and other remedies to protect
548{ the health, safety, welfare, and rights of the residents.

549 (g) Te Carry out other activities that the ombudsman

550| determines to be appropriate.

551 (3) In order to carry out the duties specified in

552| subsection (2), a member of a the local embudsman council is

553| authorized—pursuant—to—s55—466-391}and4060-434- to enter any

554| 1long-term care facility without notice or first obtaining a

555| warrant, subject to the provisions of s. 400.0074(2)

556 4056007345,
557 (4) Each local embudsmar council shall be composed of

558| members whose primary residence is located within the boundaries

559| of the local council's jurisdiction.

560 (a) The ombudsman shall strive to ensure that each local

561 council

562 | the—Jleoeal—planning and serviee—area,—te include the following

563 persons as members:

564 1. At least one medical or osteopathic physician whose

565| practice includes or has included a substantial number of
566| geriatric patients and who may hkewve dimited practice in a long-
567{ term care facility;

568 2. At least one registered nurse who has geriatric

569| experience—ifpessible;

570 3. At least one licensed pharmacist;
571 4. At least one registered dietitian;
572 5. At least six nursing home residents or representative

573 consumer advocates for nursing home residents;
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574 6. At least three residents of assisted living facilities
575| or adult family-care homes or three representative consumer

576| advocates for alternative long-term care facility residents;

577 7. At least one attorney; and
578 8. At least one professional social worker.
579 (b) In no case shall the medical director of a long-term

580| care facility or an employee of the agency fer Health-€are
5811 Administratiern, the department, the Department of Children and

582| Family Services, or the Agency for Persons with Disabilities

583| Departmentof Flderly-Affairs serve as a member or as an ex
584 officio member of a council. Fachmember—eof the—ecouneil shatd

585
586
587

588
589 oldexr -

590 (5) (a) Individuals wishing to join a local council shall

591| submit an application to the ombudsman. The ombudsman shall

592| review the individual's application and advise the secretary of

5937 hisg or her recommendation for approval or disapproval of the

594| candidate's membership on the local council. If the secretary

595| approves of the individual's membership, the individual shall be

596| appointed as a member of the local council.

597 (b) The secretary may rescind the ombudsman's approval of

598 a member on a local council at any time. If the secretary

599| rescinds the approval of a member on a local council, the

600 ombudsman shall ensure that the individual is immediately

601 removed from the local council on which he or she serves and the
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602| individual may no longer represent the State Long-Term Care

603| Ombudsman Program until the secretary provides his or her

604| approval.
605 (c) A local council may recommend the removal of one or

606| more of its members by submitting to the ombudsman a resolution

607| adopted by a two-thirds vote of the members of the council

608| stating the name of the member or members recommended for

609 removal and the reasons for the recommendation. If such a

610| recommendation is adopted by a local council, the local council

611| chair or district coordinator shall immediately report the

612 council's recommendation to the ombudsman. The ombudsman shall

613 review the recommendation of the local council and advise the

614| secretary of his or her recommendation regarding removal of the

615| council member or members. All-members—shall-beoppointed—+teo
616

617
618
619
620
621

622
623
624

625 (6) (a) Each The local embudsmar council shall elect a

626| chair for a term of 1 year. There shall be no limitation on the

627| number of terms that an approVed member of a local council may

628 serve as chair from-members—who have servedat—teast—1year.
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629 (b) The chair shall select a vice chair from among the
630y members of the council. The vice chair shall preside over the
631| council in the absence of the chair.

632 (c) The chair may create additional executive positions as

633| necessary to carry out the duties of the local council. Any

634| person appcointed to an executive position shall serve at the

635| pleasure of the chair, and his or her term shall expire on the

636| same day as the term of the chair.

637 (d) A chair may be immediately removed from office prior

638| to the expiration of his or her term by a vote of two-thirds of

639 the members of the local council. If any chair is removed from

640| office prior to the expiration of his or her term, a replacement

641| chair shall be elected during the same meeting, and the term of

642| the replacement chair shall begin immediately. The replacement

643| chair shall serve for the remainder of the term of the person he

644 or she replaced.
645 (7) Each The local embudsmarn council shall meet upon the

646 call of its ke chair or upon the call of the ombudsman. Each

647 local council shall meet+ at least once a month but may meet e¥

648| more frequently 1f necessary as—seededto handliec ecmergency
649| situatiens.

650 (8) A member of a local embudsmarn council shall receive no

651| compensation but shall, with approval from the ombudsman, be

652 reimbursed for travel expenses both within and outside the

653| Jjurisdiction of the local council eeurnty—eof—resideree in

654| accordance with the provisions of s. 112.061.

655 (9) The local embudsman councils are authorized to call

656 wupon appropriate agencies of state government for such
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657 professional assistance as may be needed in the discharge of

658| their duties. All state agencies shall cooperate with the local
659| embudsman councils in providing requested information and agency
660 representation represermtatives at council meetings.

661

662
663
664

665| +to—identify and remove-confliectsof interest-
666 Section 8. Section 400.0070, Florida Statutes, is created

667 to read:

668 400.0070 Conflicts of interest.--
669 (1) The ombudsman shall not:
670 (a) Have a direct involvement in the licensing or

671| certification of, or an ownership or investment interest in, a

672| long-term care facility or a provider of a long-term care

673 service.

674 (b) Be employed by, or participate in the management of, a

675| long-term care facility.

676 (c) Receive, or have a right to receive, directly or

677 indirectly, remuneration, in cash or in kind, under a

678 compensation agreement with the owner or operator of a long-term

679| care facility.

680 (2) Each employee of the office, each state council

681 member, and each local council member shall certify that he or

682 she has no conflict of interest.

683 (3) The department shall define by rule:
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684 (a) Situations that constitute a person having a conflict

685| of interest that could materially affect the objectivity or

686| capacity of a person to serve on an ombudsman council, or as an

687| employee of the office, while carrying out the purposes of the

688| State Long-Term Care Ombudsman Program as specified in this

689 part.
690 (b) The procedure by which a person listed in subsection

691 (2) shall certify that he or she has no conflict of interest.

692 Section 9. Section 400.0071, Florida Statutes, is amended
693 to read:

694 400.0071 State Long-Term Care Ombudsman Program complaint

695 procedures.--

696 (1) The state ombudsman, in consultation with the state
697 council, shall develop xecemmend—to—theombudsman—and—the

698| seeretary state and local procedures for:

699 (a) Receiving complaints against a aursingheme—o¥ long-

700 term care facility or an #ts employee of a long-term care

701| facility.

702 (b) Conducting investigations of a long-term care facility

703| or an employee or employees of such a facility subsequent to

704| receiving a complaint.

705 {(c¢) Conducting onsite administrative assessments of long-

706| term care facilities. Theprocedures—shall-beimplemented after
707| the—opprevalof the—ombudsman andthesecrebary -

708 (2) The ombudsman shall implement all procedures developed

709| under this section after receiving approval from the secretary.

710 These—procedures—shall be posted—in full view i every pursing

711 home—or long—termecare—faeility— FEvery residentor
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714
715 Section 10. Section 400.0073, Florida Statutes, is amended

716] to read:

717 400.0073 State and local ombudsman council

718| investigations.--

719 (1) A local embudsman council shall investigate, within a

720 reasonable time after a complaint is made, any complaint of a

721| resident, a e¥ representative of a resident, or any other

722| credible source based on an action or omission by an

723| administrator, an ex employee, oOr a repregentative of a aursing

724| heme—or long-term care facility which might be:
725 (a) Contrary to law;—
726 (b) Unreasonable, unfair, oppressive, or unnecessarily

727| discriminatory, even though in accordance with law;—

728 (c) Based on a mistake of fact;=

729 (d) Based on improper or irrelevant grounds;—

730 (e) Unaccompanied by an adequate statement of reasons; -
731 (f£) Performed in an inefficient manner; or-

732 (g) Otherwise adversely affecting the health, safety,

733| welfare, or rights of a resident erreneceus.

734 (2) In an investigation, both the state and local

735| embudsman councils have the authority to hold public hearings.
736 (3) Subsequent to an appeal from a local eombudsman

737| council, the state embudsman council may investigate any

738| complaint received by the local council involving a aursing—home

739| e¥ long-term care facility or a resident.
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740 (4) If the ombudsman or any state or local council member

741| is not allowed to enter a long-term care facility, the

742| administrator of the facility shall be considered to have

743| 1interfered with a representative of the office, the state

744| council, or the local council in the performance of official

745 duties as described in s. 400.0083 (1) and to have committed a

746| violation of this part. The ombudsman shall report a facility's

747| refusal to allow entry to the agency, and the agency shall

748| record the report and take it into consideration when

749| determining actions allowable under s. 400.102, s. 400.121, s.

750 400.414, s. 400.419, s. 400.6194, or s. 400.6196. Inadditieon—+te
751

752
753
754
755

756
757 residents—

758 {5 —Any—onsite adminigtrativeinspeaction conducted by an

759| ombudsman—ceouneii—shall be subject to—the following:
760

761
762
763
764
765

766
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795 400.0074 ©Local ombudsman council onsite administrative

796 assegsments. -~

797 (1) In addition to any specific investigation conducted

798| pursuant to a complaint, the local council ghall conduct, at

799| least annually, an onsite administrative assessment of each

800 nursing home, assisted living facility, and adult family-care

801| home within its jurisdiction. This administrative assessment

802 shall focus on factors affecting the rights, health, safety, and

803| welfare of the residents. Each local council 1s encouraged to

804 conduct a similar onsite administrative assessment of each

805| additional long-term care facility within its jurisdiction.

806 (2) An onsite administrative assessment conducted by a

807| local council shall be subject to the following conditions:

808 (a) To the extent possible and reasonable, the

809| administrative assessments shall not duplicate the efforts of

810| the agency surveys and inspections conducted under parts IT,

811| III, and VII of this chapter.

812 (b) An administrative assessment shall be conducted at a

813| time and for a duration necessary to produce the information

814| required to carry out the dutiegs of the local council.

815 (c) Advance notice of an administrative assessment may not

816| be provided to a long-term care facility, except that notice of

817| followup assessments on specific problems may be provided.

818 (d) A local council member physically present for the

819 administrative assessment shall identify himself or herself and

820 cite the specific statutory authority for his or her assessment

821 of the facility.
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822 (e) An administrative assessment may not unreasonably

823| interfere with the programs and activities of residents.

824 (f) A local council member may not enter a single-family

825| residential unit within a long-term care facility during an

826| administrative assessment without the permission of the resident

827| or the representative of the resident.

828 (3) Regardless of jurisdiction, the ombudsman may

829 authorize a state or local council member to assist another

830| local council to perform the administrative assessments

831 described in this section.

832 (4) An onsite administrative assessment may not be

833| accomplished by forcible entry. However, i1f the ombudsman or a

834| state or local council member is not allowed to enter a long-

835| term care facility, the administrator of the facility shall be

836| considered to have interfered with a representative of the

837| office, the state council, or the local council in the

838| performance of official duties as described in s. 400.0083(1)

839| and to have committed a viclation of this part. The ombudsman

840| shall report the refusal by a facility to allow entry to the

841| agency, and the agency shall record the report and take it into

842| consideration when determining actions allowable under s.

843 400.102, s. 400.121, s. 400.414, s. 400.419, s. 400.6194, or s.

844 400.6196.
845 Section 12. Section 400.0075, Florida Statutes, is amended
846 to read:

847 400.0075 Complaint notification and resolution

848| procedures.--
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849 (1) (a) Any complaint or;—imeluding—any problem verified
850| “dermtified by an ombudsman council as a result of an
851| investigation or onsite administrative assessment, which

852| complaint or problem is determined to require;—deemed—valid—oand

853| wreguiring remedial action by the local embudsman council, shall
854 be identified and brought to the attention of the long-term care
855| facility administrator in writing. Upon receipt of such

856 document, the administrator, irn—eeoneurrernee with the concurrence

857 of the local embudsman council chair, shall establish target
858| dates for taking appropriate remedial action. If, by the target
859| date, the remedial action is not completed or forthcoming, the

860| local embudsmarn council chair may, after obtaining approval from

861| the ombudsman and a majority of the members of the local

862| council:

863 1l.4a> Extend the target date if the chair eeumeid has

864| reason to believe such action would facilitate the resolution of
865| the complaint.

B66 2.4k}> 1In accordance with s. 400.0077, publicize the

867 complaint, the recommendations of the council, and the response

868} of the long-term care facility.

869 3.4e+ Refer the complaint to the state ombudsman council.

870 (b) If the local council chair believes that the health,

871 safety, welfare, or rights of the resident are in imminent

872| danger, the chair shall notify the ombudsman or legal advocate,

873| who, after verifying that such imminent danger exists, shall

874| Jeecalt longtermecarce—ombudsman couneil may seek immediate legal

875| or administrative remedies to protect the resident.
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(c) If the ombudsman has reason to believe that the long-

term care facility or an employee of the facility has committed

a criminal act, the ombudsman shall provide the local law

enforcement agency with the relevant information to initiate an

investigation of the case.

(2) (a) Upon referral from a the local embudsman council,

the state embudsman council shall assume the responsibility for
the disposition of the complaint. If a long-term care facility
fails to take action on a complaint feumd—ratid by the state

embudsman council, the state council may, after obtaining

approval from the ombudsman and a majority of the state council

members:
1.4+ 1In accordance with s. 400.0077, publicize the

complaint, the recommendations of the local or state council,

and the response of the long-term care facility.

2.42)> Recommend to the department and the agency a series

of facility reviews pursuant to s. 400.19443, s. 400.434, or s.

400.619 to ensure assure correction and nonrecurrence of

conditions that give rise to complaints against a long-term care

facility.
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904 3.4e> Recommend to the department and the agency fex
905| Health Core Administration that the long-term care facility no

906| longer receive payments under any the state Medieal assistance
907| program, including Medicaidy.

908 4.4£) Recommend to £kat the department and the agency that

909| 4mitiete procedures be initiated for revocation of the long-term

910| care facility's license in accordance with chapter 120.

911 “Le—Seck tegal—administrative —or other remedies—to
912 12 7 1
913 (b) If the state council chair believes that the health,

914 safety, welfare, or rights of the resident are in imminent

915| danger, the chair shall notify the ombudsman or legal advocate,

916| who, after verifying that such imminent danger exists, State

917| LeorgTermCarce—OmbudsmanCouneid shall seek immediate legal or

918| administrative remedies to protect the resident.

919 (c) 1If the ombudsman has reason to believe that the long-

920 term care facility or an employee of the facility has committed

921| a criminal act, the ombudsman shall provide local law

922 enforcement with the relevant information to initiate an

923| investigation of the case.

924 {3} —Thestateombudsman—council—shall provide—aspart—of

925| Ies—eamnust report—reguired-pursuant o S—406-8667{2HE+

926| informaticon relasting te—the disposition of sl complaints—teo—the
927 Department—of Eidexly Affairs—

928 Section 13. Section 400.0078, Florida Statutes, is amended

929 to read:

930 400.0078 Citizen access to State Long-Term Care Ombudsman
931 Program services Statewide toll free telephone number.--
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932 (1) The office of State tLong Ferm Caore Ombudsman shall

933| establish a statewide toll-free telephone number for receiving

934 complaints concerning matters adversely affecting the health,

935| safety, welfare, or rights of residents nursing feeilities.

936 (2) Every resident or representative of a resident shall

937 receive, upon admission to a long-term care facility,

938| information regarding the purpose of the State Long-Term Care

939| Ombudsman Program, the statewide toll-free telephone number for

940| receiving complaints, and other relevant information regarding

941| how to contact the program. Regsidents or their representatives

942| must be furnished additional copies of this information upon

943 request.

944 Section 14. Section 400.0079, Florida Statutes, is amended
945| to read:

946 400.0079 Immunity.--

947 (1) Any person making a complaint pursuant to this part
948| aet who does so 1n good faith shall be immune from any

949| 1liability, civil or criminal, that otherwise might be incurred
950| or imposed as a direct or indirect result of making the

951| complaint.
952 (2) The ombudsman or any person authorized by the

953 ombudsman to act aetirg on behalf of the office, as well as all

954| members of State Long TFermCoreOmbudsman—or the state and ex—a
955 local councils, long—termecore ombudsman ecouneit shall be immune

956| from any liability, civil or criminal, that otherwise might be

957| dincurred or imposeds during the good faith performance of

958 official duties.
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959 Section 15. Section 400.0081, Florida Statutes, is amended
960 to read:

961 400.0081 Access to facilities, residents, and records.--

962 (1) A long-term care facility shall provide the office ef

963| State LongTerm Core Ombudsman, the state Leng—Term—Ltoxe
964| Ombudsman council and its members, and the local councils and
965| their members long—termecaore ombudsman—councils—oertheir

966| representatives—shaltl -have access to:
967 (a) Any portion of the long-term care facility and any

968| resident as necessary to investigate or resolve a complaint

969| <$£oeilities—and—residents.

970 (b) Medical and social records of a resident for review as

971| necessary to investigate or resolve a complaint, 1if:

972 1. The office has the permission of the resident or the
973| legal representative of the resident; or

974 2. The resident is unable to consent to the review and has
975| no legal representative.

976 (c) Medical and social records of the resident as

977| necessary to investigate or resolve a complaint, if:

978 1. A legal representative guerdian of the resident refuses

979| to give permission;-—
980 2. The office has reasonable cause to believe that the

981| representative guardiar is not acting in the best interests of

982! the resident; and-
983 3. The state or local council member ¥epreserntative

984| obtains the approval of the ombudsman.

985 (d) The administrative records, policies, and documents to

986| which ke residents+ or the general publicy+ have access.
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987 (e) TUpon request, copies of all licensing and
988| certification records maintained by the state with respect to a
989| long-term care facility.
990
991
992
993
894
995| oOmbudsman hasreasorable cause—to—findthat—the legalt
996| =xrepresentative—is—notaetingin the best—interests—eof—+the
997! wesident —the mediealand sociat—recordsof the resident—must—be
998| made-availableto—the state or local couneilas—3isnecessary feor
999| +he members—of the eouneil to—investigatethe~ceomplaint—
1000 (2)43)> The department ef ElderiyAffaizrs, in consultation

1001| with the ombudsman and the state Lerg Ferm—Care—Ombudsman

1002 council, may shaltl adopt rules to establish procedures to ensure

1003 access to facilities, residents, and records as described in

1004| this section.

1005 Section 16. Section 400.0083, Florida Statutes, is amended
1006| to read:

1007 400.0083 Interference; retaliation; penalties.--

1008 (1) It shall be unlawful for any person, long-term care
1009| facility, or other entity to willfully interfere with a

1010| representative of the office ef State Long—Term—Carc Ombudsoman,

1011| the state LorgTermCare Ombudsman council, or a local leng—te¥rm
1012| eare—eombudsmar council in the performance of official duties.

1013 (2) It shall be unlawful for any person, long-term care

1014| facility, or other entity to knowingly or willfully take action
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1015| or retaliate against any resident, employee, or other person for

1016| £filing a complaint with, providing information to, or otherwise

1017| cooperating with any representative of the office ef-StateLong

1018| ZTFermCareOmbudsman, the state bengTerm CoreOmbudsman council,

1019 or a local lerng—termecore—ombudsman council.
1020 (3)4s> Any person, long-term care facility, or other

1021| entity that whe violates this section:

1022 (a) Shall be liable for damages and equitable relief as
1023| determined by law.

1024 (b) Anypersen—longterm—ecarefacility—or other entity
1025| who—~iolates—this geetion Commits a misdemeanor of the second
1026| degree, punishable as provided in s. 775.083.

1027 Section 17. Section 400.0085, Florida Statutes, is
1028 repealed.
1029 Section 18. Section 400.0087, Florida Statutes, is amended

1030| to read:
1031 400.0087 Department Agemey oversight; funding.--
1032 {1) The department shall meet the costs associated with

1033| the State Long-Term Care Ombudsman Program from funds

1034| appropriated to it.

1035 (a) The department shall include the costs associated with

1036| support of the State Long-Term Care Ombudsman Program when

1037 developing its budget requests for consideration by the Governor

1038 and submittal to the Legislature.

1039 (b) The department may divert from the federal ombudsman

1040| appropriation an amount equal to the department's administrative

1041| cost ratio to cover the costs associated with administering the
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1042| program. The remaining allotment from the Older Americans Act

1043} program shall be expended on direct ombudsman activities.

1044 (2)43)> The department ef EldertyAffairs shall monitor the

1045| office, the state council, and the local embudsmar councils to
1046| ensure that each is respemsible—feor¥ carrying out the duties
1047| delegated to it by state by —s+—466-6669 and federal law. The
1048

1049| =rutes—teo—establish the pelicics and procedures—for—the
1050| meritoring of local ombudsman—couneils—

1051 (3) The department is responsible for ensuring that the

1052 office:

1053 (a) Has the objectivity and independence required to

1054| gqualify it for funding under the federal Older Americans Act.

1055 (b) eofFState Long Term CareOmbudsman Provides information

1056| to public and private agencies, legislators, and others.+

1057 (c) Provides appropriate training to representatives of
1058 the office or of the state or local leoang—termecare—ombudsman
1059| councils.+—anéd

1060 (d) Coordinates ombudsman services with the Advocacy

1061| Center for Persons with Disabilities and with providers of legal
1062| services to residents of long-term care facilities in compliance
1063| with state and federal laws.

1064 (4)+43> The department ef EldertyAffairs is the designated

1065 '

1066
1067
1068
106¢%
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1070
1071| <Care—ombudsman—The Department—of FElderly Affairs shall also:
1072 (a) Receive and disburse state and federal funds for

1073| purposes that the staete ombudsman eeuwrmeid has formulated in
1074| accordance with the Older Americans Act.

1075 (b) Whenever necessary, act as liaison between agencies

1076| and branches of the federal and state governments and the State
1077| Long-Term Care Ombudsman Program ¥epresentatives—the staffsof
1078 ™ N 3 T

1079| ond—tecal—ombudsman—couneils.

1080 Section 19. Section 400.0089, Florida Statutes, i1is amended

1081 to read:
1082 400.0089 Complaint data Agemey reports.--The office

1083 | bDBepartment—of ElderltyAffairs shall maintain a statewide uniform

1084 reporting system to collect and analyze data relating to

1085| complaints and conditions in long-term care facilities and to
1086| residents+ for the purpose of identifying and resolving

1087| significant problems. The department—and—the State Tong Term
1088| CareOmbudsmanCounreil——shall submit such data—oas part—of—its
1089| ompusl—report—reguired-pursuantteo 54666066725 +to—the

1090| Agerey—for—Health Core Administrotion—the Pepartmentof
1091

1092
1093
1094

1095
1096| office State LongTerm Care—Ombudsman—Couneid shall publish

1097| quarterly and make readily available information pertaining to
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1098| the number and types of complaints received by the State Long-

1099| Term Care Ombudsman Program and shall include such information

1100| in the annual report required under s. 400.0065.

1101 Section 20. Section 400.0091, Florida Statutes, is amended
1102 to read:
1103 400.0091 Training.--The ombudsman shall ensure that

1104| previde appropriate training is provided to all employees of the
1105| office efStatetLongTermCare Ombudsman and to the members of
1106| the state and local lerg—term—earc—ombudsman councils;—ineluding
1107| attr—unpaid—relunteers.

1108 (1) All state and local council members welunteers and
1109| oppropriate employees of the office shall ef-State-Long—Term
1110| <EoareOmbudsman—must be given a minimum of 20 hours of training
1111| upon employment with the office or approval emreliment as a

1112 state or local council member wotunteer and 10 hours of

1113| continuing education annually thereafter.

1114 (2) The ombudsman shall approve the curriculum for the

1115| initial and continuing education training, which must eewver, at

1116 a minimum, address:

1117 (a) Resident confidentiality.

1118 (b) Guardianships and powers of attorney.+

1119 (¢) Medication administration.—

1120 {d) Care and medication of residents with dementia and

1121} Alzheimer's disease.+

1122 (e) Accounting for residents' funds.s

1123 (f) Discharge rights and responsibilities.—and
1124 (g) Cultural sensitivity.

1125 (h) Any other topic recommended by the secretary.

Page 41 of 42

CODING: Words stricken are deletions; words underlined are additions.
hb1067-01-c1



FLORIDA H O U S8 E O F R EPRESENTATI VE S

HB 1067 2006
Cs
1126 (3) No employee, officer, or representative of the office
1127| or of the state or local lerg—termeare—ombudsman councils,
1128| other than the ombudsman, may hold himself or herself out as a
1129| representative of the State Long-Term Care Ombudsman Program or
1130| conduct earry-eut any authorized program embudsman duty
1131| described in this part er—=respensibitity unless the person has
1132| received the training required by this section and has been
1133| certified appreved by the ombudsman as qualified to carry out
1134| ombudsman activities on behalf of the office or the state or
1135| local leorg—termecareeombudsman councils.
1136 Section 21. This act shall take effect upon becoming a
1137 law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 1123
SPONSOR(S): Sansom and others
TIED BILLS: HB 1125

Government Accountability

IDEN./SIM. BILLS: SB 2460

REFERENCE ACTION ANALYST STAFF DIREGTOR
1) Governmental Operations Committee Mitchell /‘ﬂ Williamson
k_//r
2) Fiscal Council
3) State Administration Council
4)
5)
SUMMARY ANALYSIS

HB 1123 creates the Florida Government Accountability Act. The bill provides definitions, establishes the
Legislative Sunset Advisory Committee, provides the membership and organization of the Legislative Sunset
Advisory Committee, creates a schedule to abolish state agencies and advisory committees, requires reports

and assistance from agencies, sets criteria for review,
Advisory Committee, authorizes subpoenas, provides

provides responsibilities for the Legislative Sunset
for the abolition and continuation of state agencies and

advisory committees, creates procedures after termination, requires review and monitoring, and provides a

savings clause.

This bill does not appear to create, modify, or eliminate rulemaking authority.

This bill does not appear to have a fiscal impact on
fiscal impact on state government expenditures. T
government expenditures or revenues.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.

STORAGE NAME: h1123.GO.doc
DATE: 3/16/2006

state government revenues, but may have an unknown
he bill does not appear to have a fiscal impact on local



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government — This bill provides a schedule to abolish state agencies, examining and
licensing boards, councils, advisory councils, committees, task forces, coordinating councils,
commissions or boards of trustees. This bill creates a legislative committee to review these entities
and report its findings and recommendations.

B. EFFECT OF PROPOSED CHANGES:

Similar to laws that are currently in effect in other states, like Texas, the Florida Legislature previously
abolished boards, committees, commissions, councils, and agencies, as well as regulations of
businesses and professions, pursuant to a schedule and subject to legislative review.

Regulatory Reform Act of 1976/Regulatory Sunset Act

In enacting the Regulatory Reform Act of 1976, the Florida Legislature set forth a schedule to repeal
provisions of law that regulated professions, occupations, businesses, or industries.! Codified as
sections 11.61 and 11.6105, Florida Statutes, the Regulatory Reform Act of 1976 established criteria
for the Legislature to consider in determining whether to reestablish a program or function and also
provided for the appointment of a select joint committee to assist in implementation.

In 1981, the Regulatory Reform Act of 1976 was substantially reworded and changed to the Regulatory
Sunset Act.? The Regulatory Sunset Act required each appropriate substantive committee to review
programs and functions 15 months prior to the date set for repeal and to make a recommendation
regarding continuation, modification, or repeal.

The Legislature repealed the Regulatory Sunset Act in 1991.°
Sundown Act

Section 11.611, Florida Statutes, was previously the Sundown Act.* The Sundown Act, enacted in
1978, originally provided for the 1979 repeal of boards, committees, commissions, and councils which
had not held a meeting after January 1, 1975.°> The Sundown Act also provided for the 1982 repeal of
all other boards, committees, commissions, and councils.® The Sundown Act required the Legislature
to review these boards, committees, councils, and commissions to determine if any should be
reestablished for the public interest.” The Sundown Act prohibited boards, committees, commissions,
and councils from being established for more than six years.?

The Sundown Act was substantially reworded in 1982.° The revised Sundown Act contained criteria for
the Legislature to consider in determining whether to reestablish an advisory body, commission, or

! Ch 76-318, Laws of Fla.; additional programs and functions added by ch. 77-457, Laws of Fla.

% Ch. 81-318, Laws of Fla.
® Ch. 91-429, Laws of Fla. § 4 (to take effect on the day following the day of adjournment sine die of the 1993 regular session of the
Leglslature) See also ch. 96-318, Laws of Fla., § 33.

Sectlon 11.6115, Florida Statutes, codified addltlonal provisions related to the Sundown Act.

Ch 78-323, Laws of Fla.

% Ch. 82-46, Laws of Fla.
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board of trustees. The revised Sundown Act also set forth a revised schedule for abolishment and
review.

The Legislature repealed the Sundown Act in 1991 o

Explanation for the Previous Repeal of the Sunset and Sundown Acts

The bill analysis from the repeal of the Regulatory Sunset and Sundown Acts provides the following
explanation for their repeal:

“This committee [Senate Committee on Governmental Operations] first studied the Regulatory
Sunset Act and the Sundown Act in 1988. At that time, the committee was directed to assess
the laws and their implementation, and to evaluate their accomplishments. The 1988 report
considered the overall costs and benefits of the review process of entities subject to repeal
under the Sunset and Sundown laws. As well, the prior report identified high tangible costs
associated with Sunset and Sundown reviews. The benefits of the laws, while generally
acknowledged by both legislative and executive agency staff, were found to be intangible, and
therefore difficult to quantify.

The review of the Sunset and Sundown laws revealed that approximately 240 Sunset reviews
have occurred between 1977 and 1991. Since then, an estimated 20 regulatory laws have been
repealed, and 50 new ones have been created.

There have been approximately 280 Sundown reviews conducted since 1978. Ninety advisory
bodies have been repealed since 1978, and an estimated 150 have been created. Of the 90
advisory bodies that have been repealed, 9 were repealed in 1978 without prior reviews, as the
law provided, because they have not met in the 5 years prior to the passage of the Sundown
Act.

Staff’s review found that Sunset reviews are usually more complicated and time-consuming than
Sundown reviews. This is due to the technical nature of many laws which regulate professions
and industries.

Based on the 1991 review of these laws, and the data available to measure the costs of the
reviews, it was concluded that the costs are high. The review also finds, however, that some
benefits of the laws are recognized by legislative and agency staff because the laws serve as
one mechanism for oversight of executive branch entities. The benefits, which are intangible,
are difficult to quantify, while the costs of implementing the laws are very real, and are thus
much easier to measure.

The 1991 interim project further indicates that the initial reviews conducted of Sunset and
Sundown entities are generally perceived to be more useful, in terms of the substantive results
they yield, than are second and other subsequent reviews. Further, although the results of
second and other subsequent reviews are generally less substantive, such subsequent reviews
require the same amount of time (i.e., 525 analyst-hours for Sunset reviews and 152 analyst-
hours for Sundown reviews) as do first-time Sunset and Sundown reviews. The amount of time
required of executive agency staff and of legislators is also the same for second and
subsequent reviews, even though the benefits gained from the reviews appear to be far less
than are those gained in first-time reviews. The review also found that, in 1987, many second-
cycle Sunset and Sundown reviews began. This means that many of the reviews conducted
since 1987 have been second or third-time reviews for Sunset and Sundown entities.

1% Ch. 91-429, Laws of Fla. § 5 (to take effect on the day following the day of adjoumment sine die of the 1993 regular session of the
Legislature). See also ch. 96-318, Laws of Fla., § 33.
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The findings of this review also suggest that general oversight by legislative staff of executive
agencies and of the statutes which govern them has decreased as staff has been required to
perform an increasing number of Sunset and Sundown reviews assigned by law. Since general
oversight responsibilities are of a more discretionary nature, reviews which are required by
statute necessarily take precedence over projects which are discretionary.”"’

This analysis, then, recognizes the value of the review process, particularly the initial review. The State
of Florida has not had the benefits of such a process for more than a decade.

Florida Government Accountability Act

HB 1123 creates the Florida Government Accountability Act. The bill recreates chapter 21, Florida
Statutes, " provides definitions, establishes the Legislative Sunset Advisory Committee, provides the
membership and organization of the Legislative Sunset Advisory Committee, creates a schedule to
abolish state agencies and advisory committees, requires reports and assistance from agencies, sets
criteria for review, provides responsibilities for the Legislative Sunset Advisory Committee, authorizes
subpoenas, provides for abolition and continuation, creates procedures after termination, requires
review and monitoring, and provides a savings clause.

Definitions

The bill provides definitions' for state agency and agency. This definition not only includes
departments,' but also any other administrative unit of state government scheduled for termination and
prior review under the Florida Government Accountability Act.

The bill defines “advisory committee” as “any examining and licensing board, council, advisory council,
committee, task force, coordinating council, commission, or board of trustees.”’® Advisory committee
also includes “any group, by whatever name, created to provide advice or recommendations to one or
more agencies, departments, divisions, bureaus, boards, sections, or other units or entities of state
government.”

Legislative Sunset Advisory Committee: Membership

The bill creates the Legislative Sunset Advisory Committee (“LSAC”) with the following composition:

- Five members of the Senate;

- One public member appointed by the President of the Senate;

- Five members of the Florida House of Representatives; and

- One public member appointed by the Speaker of the House of Representatives'®

Each member serves terms of two years and a public member may not serve more than two
consecutive two-year terms."” The bill prohibits an individual from serving as the public member if he or
she is regulated by a state agency that the LSAC will review during the term for which the individual

" Fla. S. Comm. on Gov. Over., SB 28-D (1991) Staff Analysis (Dec. 11, 1991) (on file with comm..).

12 Chapter 21, Florida Statutes, previously contained provisions related to the State Auditing Department. Most of the provisions were
repealed pursuant to chapters 69-82 and 69-106, Laws of Florida.

* Fla. HB 1123 (2005), § 21.002 (also defining “committee” to mean the Legislative Sunset Advisory Committee).

" Fla. Stat. 20.03(2)

'S The bill references the definitions in sections 20.03(3), (7), (8), (9), (10), or (12), Florida Statutes.

'® The bill contains several other provisions related to appointment: (1) Each appointed authority is permitted to designate himself or
herself as one of the legislative appointees; (2) If a legislative member ceases to be a member of the house from which he or she was
appointed, the member vacates his or her membership on the committee; (3) If a vacancy occurs, the appropriate appointing authority
shall appoint a person to serve for the remainder of the unexpired term in the same manner as the original appointment. Fla. HB 1123
§2005)’ § 21.003(1), (6), and (7).

" Fla. HB 1123 (2005), § 21.003(4) (further providing that a member is considered to have served a term only if the member has
served more than half a term).
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would serve or if he or she is employed by, participates in the management of, or directly or indirectly
has more than a 10-percent interest in a business entity or other organization regulated by a state
agency the LSAC will review during the term for which the individual would serve."

LSAC: Organization

The bill requires initial appointments to be made no later than November 30, 2006, and subsequent
appointments shall be made not later than January 15 of the year following each organization session
of the Legislature.

The bill provides that the LSAC will have a chair and vice chair, each from a different chamber, that
alternates each year between the Senate and the House."®

The bill sets a quorum for the LSAC as seven members and requires a recorded vote of seven for a
final action or recommendation.

The bill permits each member of the LSAC to be reimbursed for actual and necessary expenses
incurred in performing LSAC duties.?

The bill allows each chamber to employ staff to work for the chair and vice chair on matters related to
LSAC activities.

Schedule to Abolish State Agencies/Advisory Committees

The bill provides a schedule to abolish certain state agencies and their advisory committees:*'

Consumer Services

State University
System

2008 2009 2010 2011

Advisory committees Department of Advisory Agency for Health
for the Fish and Children and committees for the | Care Administration
Wildlife Conservation | Family Services Florida Community

Commission College System

Department of Department of the | Advisory Agency for Persons
Agriculture and Lottery committees for the | with Disabilities

Motor Vehicles

Department of Citrus, | Department of Agency for Department of
including the Citrus Management Workforce Elderly Affairs
Commission Services Innovation

Department of Department of Department of Department of
Community Affairs State Education Health
Department of

Environmental

Protection

Department of

Highway Safety and

Water management
districts.

"® Fla. HB 1123 (2005), § 21 .003(2) and (3) (making it grounds for removal to not meet these eligibility criteria, but not impacting the
validity of any action taken by the LSAC if a ground for removal existed).

" Fla. HB 1123 (2005), § 21.003(8) (A Senate appointee serves as chair during odd-numbered years and as vice-chair during even-
numbered years. A House appointee serves as chair during even-numbered years and as vice-chair during odd-numbered years.).

“ Fla. HB 1123 (2005), § 21.003(10) (Reimbursement for legislative members coming from the appointing chamber and reimbursement
for public members coming from LSAC funds.

' Fla. HB 1123 (2005), § 21.005.
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2012 2013 2014 2015
Department of Advisory Department of Executive Office of
Business and committees for the Corrections the Governor
Professional State Board of
Regulation Administration
Department of Department of Department of Florida Public
Transportation Financial Services, | Juvenile Justice Service
including the Commission
Financial Services
Commission
Department of Department of Department of Law
Veterans' Affairs Revenue Enforcement
Department of Legal
Affairs
Justice
Administrative
Commission
Parole Commission

Agency and Advisory Committee Reports and Requests for Assistance

Based on this schedule, the bill requires agencies and their advisory committees to report to the
Legislature not later than October 20" of even-numbered years and not later than July 31* of odd-
numbered years. The agency must address the specified review criteria and provide any other
appropriate or requested information.

The bill allows the LSAC to request the assistance of state agencies and officers and requires
assistance when requested. The bill specifically authorizes the LSAC or its designated staff to inspect
the records, documents, and files of any state agency.

Review Criteria

The bill requires agencies and advisory committees to address, and the LSAC to consider, fourteen
criteria for determining whether a public need exists for the continuation of a state agency or its
advisory committees or the performance of the functions of the agency or its advisory committees.?

Zpyg
(1)
2)
(3)
(4)
(5)
(6)
(7)

1123 (2005), § 21.011. These are the criteria:

The efficiency with which the agency or advisory committee operates.

An identification of the objectives intended for the agency or advisory committee and the problem or need that the agency or
advisory committee was intended to address, the extent to which the objectives have been achieved, and any activities of the
agency in addition to those granted by statute and the authority for these activities.

An assessment of less restrictive or alternative methods of providing any regulatory function for which the agency is responsibie
while adequately protecting the public.

The extent to which the advisory committee is needed and is used.

The extent to which the jurisdiction of the agency and the programs administered by the agency overlap or duplicate those of
other agencies and the extent to which the programs administered by the agency can be consolidated with the programs of other
state agencies.

Whether the agency has recommended to the Legislature statutory changes calculated to be of benefit to the public rather than
to an occupation, business, or institution that the agency regulates.

The promptness and effectiveness with which the agency disposes of complaints concerning persons affected by the agency.

(8) The extent to which the agency has encouraged participation by the public in making its rules and decisions as opposed to
participation solely by those it regulates and the extent to which the public participation has resulted in rules compatible with the
objectives of the agency.

(9) The extent to which the agency has complied with applicable requirements of an agency of the Federal Govermment or of this
state regarding equality of employment opportunity and the rights and privacy of individuals; or state law and applicable rules of
any state agency regarding purchasing goals and programs for historically underutilized businesses.

(10) The extent to which changes are necessary in the enabling statutes of the agency so that the agency can adequately comply with
the criteria listed in this section.
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LSAC Responsibilities

The bill creates several responsibilities for the LSAC based on these criteria.
Review. The LSAC is required to review the agency evaluations regarding these criteria.

Public Hearings. The LSAC must complete all public hearings concerning the application of
these criteria to the agency and its advisory committees by no later than March 1 of the year in
which the state agency and its advisory committees are scheduled to be abolished.?

Consultation. The LSAC has to consult with the Legislative Budget Commission, the Planning
and Budgeting Office in the Executive Office of the Governor, the Auditor General, and the Chief
Financial Officer, or their successors, on the application of these criteria to the agencies and its
advisory committees.

Report. The LSAC must report its specific findings regarding these criteria, make
recommendations, and provide other information necessary for a complete evaluation of each
agency and its advisory committees.

Recommendations. The LSAC must make three types of recommendations: (1) on the
abolition, continuation, or reorganization of each affected state agency and its advisory
committees and on the need for the performance of the functions of the agency and its advisory
committees; (2) on the consolidation, transfer, or reorganization of programs within state
agencies not under review when the programs duplicate functions performed in agencies under
review; (3) on appropriation levels for each state agency and advisory committee for which
abolition or reorganization is recommended. The LSAC also must include drafts of legislation
necessary to carry out the LSAC's recommendations.

Subpoena Powers

The bill allows the President of the Senate or the Speaker of the House of Representatives to issue
subpoenas, which may be served on a witness at any place in the state, to compel the attendance of
witnesses and the production of books, records, papers, and other objects necessary or proper for the
purposes of the LSAC proceedings. The bill allows the LSAC to request the issuance of a subpoena.

The bill requires testimony taken under subpoena to be reduced to writing and given under oath subject
to the penalties of perjury.

The bill provides that a witness who attends a LSAC proceeding under process is entitled to the same
mileage and per diem as a witness who appears before a grand jury in this state.

Abolition and Continuation

An advisory committee is abolished on the date set for abolition of the agency unless the advisory
committee is expressly continued by law. Yet, during the regular session immediately prior to being
abolished, a state agency and its advisory committees may be continued by the Legislature for a period
not to exceed eight years. The Legislature may, however, only consider one state agency and the

(11)
(12)

(13)
(14)

The extent to which the agency issues and enforces rules relating to potential confiicts of interest of its employees.

The extent to which the agency complies with public records and public meetings requirements under chapters 119 and 287,
Florida Statutes, and section 24, Article | of the Florida Constitution and follows records management practices that enable the
agency to respond efficiently to requests for public information.

The effect of federal intervention or loss of federal funds if the agency is abolished.

Whether any advisory committee or any other part of the agency exercises its powers and duties independently of the direct
supervision of the agency head in violation of section 8, Article IV of the Florida Constitution.

% Fla. HB 1123 (2005), § 21.008 (the scope of the public hearings is not limited to this criteria).
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agency’s functions and advisory committees in a single bill, unless more than one agency, advisory
committee, or function is to be consolidated. The bill requires that any bill to continue a state agency,
to transfer its functions, or to consolidate it with another agency must mention the affected agencies in
the title of the bill.

The bill specifically authorizes the Legislature to abolish a state agency or advisory committee on a
date earlier than that scheduled in this chapter or to consider legislation related to a state agency or
advisory committee which is scheduled to be abolished.

Procedure after Termination

The bill contains provisions related to concluding business, remaining funds, property, and
indebtedness.

Concluding Agency Business. Any state agency that is abolished may continue in existence
until July 1 of the following year in order to conclude its business.?* The terminated agency
must cease all activities at the expiration of the one-year period and all rules that have been
adopted expire, unless otherwise provided by law.

Funds. The bill provides that any unobligated and unexpended appropriations of an abolished
agency or advisory committee lapse on July 1 of the year following abolishment. All money in a
dedicated fund of an abolished state agency or advisory committee on July 1 of the year
immediately following abolishment is transferred to the General Revenue Fund and any part of
taw dedicating the money to a specific fund of an abolished agency becomes void on July 1 of
the year immediately following abolishment.

Property. Property and records in the custody of an abolished state agency or advisory
committee on July 1 of the year immediately following abolishment shall be transferred to the
Department of Management Services, unless otherwise provided by law.

Indebtedness. The bill recognizes the Legislature’s continuing obligation to pay bonded
indebtedness and all other obligations incurred by a state agency abolished under this chapter.
The bill provides that the Florida Government Accountability Act does not impair or impede the
payment of bonded indebtedness and other obligations. The bill specifically declares the
outstanding bonded indebtedness or other outstanding obligations of an abolished state agency
valid and enforceable in accordance with their terms and subject to all applicable terms and
conditions. The bill requires the Department of Management Services to continue to carry out
all covenants contained in the bonds and in all other obligations. The bill requires the
designated state agency to provide payment from the sources of payment of the bonds in
accordance with the terms of the bonds and to provide payment from the sources of payment of
all other obligations until the bonds and interest on the bonds are paid in full and all other
obligations are performed and paid in full. If provided, all funds established by laws or
proceedings and bonds or other obligations shall remain with the Chief Financial Officer or the
previously designated trustee. If the proceedings do not provide that the funds remain with the
Chief Financial Officer or the previously designated trustee, the funds shall be transferred to the
designated state agency.

LSAC Review and Monitoring

The bill requires the President of the Senate and the Speaker of the House to forward to the LSAC
each bill that creates a new state agency or advisory committee for the purpose of making four
determinations:

* Fla. HB 1123 (2005), §21.017 (Abolishment does not reduce or otherwise limit the powers and authority of the state agency during
the concluding year unless the law provides otherwise.).
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(1) Whether the proposed regulatory and other functions of the state agency or advisory
committee could be administered by one or more existing state agencies or advisory
committees;

(2) Whether the form of regulation, if any, proposed by the bill is the least restrictive form of
regulation that will adequately protect the public;

(3) Whether the bill provides for adequate public input regarding any regulatory function
proposed by the bill; and

(4) Whether the bill provides for adequate protection against conflicts of interest within the state
agency or advisory committee.

After reviewing the bill, the LSAC must forward a written comment on the legislation to the sponsor of
the bill and to the chair of the substantive legislative committee to which the bill is referred.
Implementation is prohibited until a recommendation is made.

The bill also requires LSAC staff to monitor legislation that affects agencies and advisory committees
which have undergone review. LSAC staff also are required to periodically report to the members of
the LSAC on proposed changes that would modify prior recommendations of the LSAC.

Savings Clause

The bill contains a savings clause which provides that abolition of a state agency does not affect rights
and duties that matured, penalties that were incurred, civil or criminal liabilities that arose, or
proceedings that were begun before the effective date of the abolition, except as otherwise expressly
provided by law.

C. SECTION DIRECTORY:

Section 1: Creates chapter 21, Florida Statutes, the Florida Government Accountability Act, the
Legislative Sunset Advisory Committee, and related sunset provisions for state agencies
and advisory committees.

Section 2: Provides that the bill takes effect July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

This bill does not appear to have a fiscal impact on state government revenues.

2. Expenditures:

This bill appears to have a fiscal impact on state government expenditures, but the exact nature of
that impact is unknown. If a state agency or advisory committee is abolished, the state may realize
some cost savings. There will, however, be some operational expenses for the LSAC.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:

This bill does not appear to have a fiscal impact on local government revenues.
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2. Expenditures:

This bill does not appear to have a fiscal impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill does not appear to have a direct economic impact on the private sector.

D. FISCAL COMMENTS:

None.
lIl. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds. This bill does not appear to reduce the percentage of a state tax
shared with counties or municipalities. This bill does not appear to reduce the authority that counties
or municipalities have to raise revenue.

2. Other:

Advisory Committees of Constitutional Officers, Agencies, or Entities

There may be a constitutional conflict to the extent that this bill abolishes or attempts to abolish
advisory committees created under the authority of a constitutional officer, agency, or entity rather
than those authorized by statute, which the Legislature has the discretion to abolish.

Previous Constitutional Attacks

The authority of the Legislature to implement a similar provision related to abolishing regulatory
programs was upheld after the court dismissed a challenge to the constitutionality of the Regulatory
Reform Act of 1976.%°

B. RULE-MAKING AUTHORITY:

This bill does not appear to create, modify, or eliminate rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

 Placement in Chapter 21, Florida Statutes

Chapter 11, Florida Statutes, provides for legislative organization, procedures, and staffing. The
sponsor may wish to place the Florida Government Accountability Act in chapter 11, Florida Statutes,
rather than recreating chapter 21, Florida Statutes.

Public Members on a Legislative Commiiftee

Public members generally are not appointed to serve on standing legislative committees. Even though
this committee is an “advisory” committee, some of its powers appear to be similar to those which are
normally reserved to committees composed only of legislators, i.e. the power to keep a bill creating an
agency from being implemented. Also, it is not clear whether a public member is prohibited from
serving as the chair or vice-chair of a committee. The sponsor may wish to address these issues.

% Alterman Transp. Lines, Inc. v. State, 405 So0.2d 456 (Fla. 1st DCA 1981).
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Abbreviated Timeframes after Election Years

The schedule set forth in the bill creates potentially short timeframes for the LSAC to do its required
work in years after election years. That is, the bill requires appointment no later than January 15" of
the year following an organizational session, but the LSAC must hold public hearings and issue reports
by March 1%, potentially a month and a half. For example, if the LSAC were appointed on January 15,
2009, it then has to review four major agencies prior to March 1, 2009: Department of Children and
Family Services, Department of the Lottery, Department of Management Services, and the Department
of State. The sponsor may wish to address this abbreviated timeframe.

Interaction with Existing Legislative Entities and Structures

The bill does not clearly provide how the LSAC will interact with existing legislative committees and
structures such as standing committees, fiscal committees, the Joint Legislative Auditing Committee,
and the Office of Program Policy and Government Accountability. Although there is a “consulting”
requirement, the sponsor may wish to clarify the intended interaction.

No Distinction between Sunset (Regulatory) and Sundown (Structural/Functional) Review

Unlike the Sunset and Sundown Reviews, this bill combines the structural and functional review of an
agency and its advisory committees with regulatory review. The sponsor may wish to address this
issue if there is a different intent.

No Implementation without Recommendation

The provision which requires a recommendation by the LSAC before a bill creating an agency or
advisory committee can be implemented may create future conflict if the Legislature passes such a bill
without this recommendation. The sponsor may wish to address this situation. One way to do this
might be to create a time requirement for the LSAC recommendation.

Inspection of Records

The sponsor may wish to strengthen the provision authorizing the LSAC or its designated staff member
to inspect the records, documents, and files of any state agency to include access to confidential and
exempt records.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

Not applicable.
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HB 1123 ‘ 2006

A bill to be entitled
An act relating to government accountability; creating ch.
21, F.S., the Florida Government Accountability Act;
providing definitions; creating the Legislative Sunset
Advisory Committee; providing for appointment,
qualifications, and terms of committee members; providing
for vacancies; providing for organization and procedure;
authorizing reimbursement for certain expenses; providing
for employment of staff; providing a schedule for
abolishing state agencies and advisory committees;
requiring the committee to conduct prior review and
recommend whether to abolish an agency and its advisory
committees as scheduled; providing for public hearings;
requiring agency and committee reports; providing review
criteria; specifying recommendation options; providing for
continuation, by law, under certain circumstances;
providing for legislative consideration of proposals with
respect to such recommendations; providing procedures
after termination; providing for issuance of subpoenas;
authorizing reimbursement for travel and per diem for
witnesses; providing for assistance of and access to state
agencies; providing applicability with respect to certain
rights, penalties, liabilities, and proceedings; providing
for review of proposed legislation creating a new agency

or advisory committee; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
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HB 1123 2006

29 Section 1. Chapter 21, Florida Statutes, consisting of

30 sections 21.001, 21.002, 21.003, 21.004, 21.005, 21.006, 21.007,
31 21.008, 21.009, 21.0111, 21.012, 21.0125, 21.013, 21.015,

32 21.016, 21.017, 21.018, 21.019, 21.0211, and 21.022, is created
33| to read:

34 CHAPTER 21

35 GOVERNMENT ACCOUNTABILITY

36 21.001 Short title.--This chapter may be cited as the
37| "Florida Government Accountability Act."

38 21.002 Definitions.--As used in this chapter:

39 (1) "State agency" or '"agency'" means a department as

40| defined in s. 20.03(2) or any other administrative unit of state

41| government scheduled for termination and prior review under this

42| chapter.

43 (2) "Advisory committee" means any examining and licensing

44| board, council, advisory council, committee, task force,

45| coordinating council, commission, or board of trustees as

46| defined in s. 20.03(3), (7), (8), (9), (10), or (12) or any

47| group, by whatever name, created to provide advice or

48| recommendations to one or more agencies, departments, divisions,

49| bureaus, boards, sections, or other units or entities of state

50| government.

51 (3) "Committee" means the Legislative Sunset Advisory

52 Committee.

53 21.003 Legislative Sunset Advisory Committee.--

54 (1) The Legislative Sunset Advisory Committee is created

55| and shall consist of five members of the Senate, one public

56| member appointed by the President of the Senate, and five
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57| members of the House of Representatives, and one public member

58| appointed by the Speaker of the House of Representatives. Each

59| appointing authority may designate himself or herself as one of

60| the legislative appointees.

61 (2) An individual is not eligible for appointment as a

62| public member if the individual or the individual's spouse is:

63 (a) Regulated by a state agency that the committee will

64| review during the term for which the individual would serve; or

65 (b) Employed by, participates in the management of, or

66| directly or indirectly has more than a 10-percent interest in a

67| business entity or other organization regulated by a state

68| agency the committee will review during the term for which the

69 individual would serve.

70 (3) It is a ground for removal of a public member from the

71| committee if the member does not have the qualifications

72| required by subsection (2) for appointment to the committee at

73| the time of appointment or does not maintain the gualifications

74| while serving on the committee. The validity of the committee's

75| action is not affected by the fact that it was taken when a

76| ground for removal of a public member from the committee

77 existed.

78 (4) Legislative and public members shall serve terms of 2

79 years. A public member may not serve more than two consecutive

80| 2-year terms; and, for purposes of this prohibition, a member is

81| considered to have served a term only if the member has served

82 more than half of the term.

83 (5) 1Initial appointments shall be made not later than

84| November 30, 2006, and subsequent appointments shall be made not
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85| later than January 15 of the year following each organization

86| session of the Legislature.

87 (6) If a legislative member ceases to be a member of the

88| house from which he or she was appointed, the member vacates his

89| or her membership on the committee.

S0 (7) If a vacancy occurs, the appropriate appointing

91| authority shall appoint a person to serve for the remainder of

92| the unexpired term in the same manner as the original

93| appointment.

94 (8) The committee shall have a chair and vice chair as

95| presiding officers. The chair and vice chair must alternate each

96| vyear between the two membership groups appointed by the

97| President of the Senate and the Speaker of the House of

98| Representatives. The chair and vice chair may not be from the

99| same membership group. The President of the Senate shall

100| designate a presiding officer from his appointed membership

101| group who shall preside as chair during the odd-numbered year

102| and as vice chair during the even-numbered year, and the Speaker

103| of the House of Representatives shall designate the other

104| presiding officer from his appointed membership group who shall

105| preside as chair during the even-numbered year and as vice chair

106| during the odd-numbered year.

107 (9) Seven members of the committee constitute a guorum. A

108| final action or recommendation may not be made unless approved

109| by a recorded vote of a majority of the committee's full

110| membership.

111 (10) Each member of the committee is entitled to

112| reimbursement for actual and necessary expenses incurred in
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113| performing committee duties. Each legislative member is entitled

114 to reimbursement from the appropriate fund of the member's

115| respective house. Each public member is entitled to

116| reimbursement from funds appropriated for use by the committee.

117 21.004 Staff.--The Senate and the House of Representatives

118 may each employ staff to work for the chair and vice chair of

119 the committee on matters related to committee activities.

120 21.005 Schedule for abolishing state agencies and advisory

121| committees.--The following state agencies, including their

122 advisory committees, or the following advisory committees of

123| agencies are abolished according to the following schedule:

124 (1) Abolished July 1, 2008:

125 (a) Advisory committees for the Fish and Wildlife

126 Conservation Commission.

127 (b) Department of Agriculture and Consumer Services.

128 (c) Department of Citrus, including the Citrus Commission.
129 (d) Department of Community Affairs.

130 (e) Department of Environmental Protection.

131 (f) Department of Highway Safety and Motor Vehicles.

132 (g) Water managements districts.

133 (2) Abolished July 1, 2009:

134 (a) Department of Children and Family Services.

135 (b) Department of the Lottery.

136 {(c) Department of Management Services.

137 (d) Department of State.

138 (3) Abolished July 1, 2010:

139 (a) Advisory committees for the Florida Community College

140 System.
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141 (b) Advisory committees for the State University System.
142 (c) Agency for Workforce Innovation.
143 (d) Department of Education.
144 (4) Abolighed July 1, 2011:
145 (a) Agency for Health Care Administration.
146 (b) Agency for Persons with Digabilities.
147 (c) Department of Elderly Affairs.
148 (d) Department of Health.
149 (5) Abolished July 1, 2012:
150 (a) Department of Business and Professional Regulation.
151 (b) Department of Transportation.
152 (c) Department of Veterans' Affairs.
153 (6) Abolighed July 1, 2013:
154 (a) Advisory committees for the State Board of

155| Administration.

156 (b) Department of Financial Services, including the

157 Financial Services Commission.

158 (c) Department of Revenue.

159 (7) Abolished July 1, 2014:

160 (a) Department of Corrections.

161l (b) Department of Juvenile Justice.
162 (c) Department of Law Enforcement.

163 (d) Department of Legal Affairs.

164 (e) Justice Administrative Commission.
165 (f) Parole Commission.

166 (8) Abolished July 1, 2015:

167 (a) Executive Office of the Governor.
168 (b) Florida Public Service Commission.
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169 21.006 Agency report to committee.--Not later than October

170| 30 of each even-numbered year and not later than July 31 of each

171| odd-numbered year of the year preceding the year in which a

172| state agency and its advisory committees are scheduled to be

173 abolished, the agency shall report to the committee:

174 (1) Information regarding the application to the agency of

175 the criteria in s. 21.0111.

176 (2) Any other information that the agency considers

177| appropriate or that is requested by the committee.

178 21.007 Committee duties.--Not later than March 1 of the

179| year in which a state agency is scheduled to be abolished, the

180 committee shall:

181 (1) Review and take action necessary to verify the reports

182} submitted by the agency under s. 21.006.

183 (2) Comnsult with the Legislative Budget Commission, the

184| Planning and Budgeting Office in the Executive Office of the

185 Governor, the Auditor General, and the Chief Financial Officer,

186 or their successors, on the application to the agency of the

187| criteria provided in s. 21.0111.

188 (3) Conduct a performance evaluation of the agency based

189| on the criteria provided in s. 21.0111 and prepare a written

190 report.

191 (4) Review the implementation of committee recommendations

192| contained in the reports presented to the Legislature during the

193| preceding legislative gession.

194 21.008 Public hearings.--Not later than March 1 of the

195| year in which a state agency and its advisory committees are

196 scheduled to be abolished, the committee shall have finished
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197| conducting all public hearings concerning, but not limited to,

198| the application to the agency and its advisory committees of the

199| criteria provided in s. 21.0111.

200 21.009 Committee report.--

201 (1) By March 1 of each year, the committee shall present

202 to the President of the Senate, the Speaker of the House of

203| Representatives, and the Governor a report on the agencies and

204| advisory committees scheduled to be abolished that year.

205 (2) In the report, the committee shall include:

206 (a) Its specific findings regarding each of the criteria

207| prescribed by s. 21.0111.

208 (b) 1Its recommendations based on the matters prescribed by

209 s. 21.012.

210 (c) Other information the committee considers necessary

211| for a complete evaluation of each agency and its advisory

212 committees.

213 21.0111 Criteria for review.--The committee shall consider

214| the following criteria in determining whether a public need

215| exists for the continuation of a state agency or its advisory

216 committees or for the performance of the functions of the agency

217 or its advisory committees:

218 (1) The efficiency with which the agency or advisory

219 committee operates.

220 (2) An identification of the objectives intended for the

221| agency or advisory committee and the problem or need that the

222| agency or advisory committee was intended to address, the extent

223| to which the objectives have been achieved, and any activities

224 of the agency in addition to those granted by statute and the
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225 authority for these activities.

226 (3) An assessment of less restrictive or alternative

227| methods of providing any regulatory function for which the

228 agency is responsible while adequately protecting the public.

229 (4) The extent to which the advisory committee is needed

230 and is used.

231 (5) The extent to which the jurisdiction of the agency and

232| the programs administered by the agency overlap or duplicate

233 those of other agencies and the extent to which the programs

234| administered by the agency can be consolidated with the programs

235| of other state agencies.

236 (6) Whether the agency has recommended to the Legislature

237| statutory changes calculated to be of benefit to the public

238| rather than to an occupation, business, or institution that the

239 agency regulates.

240 (7) The promptness and effectiveness with which the agency

241| disposes of complaints concerning persons affected by the

242 agency.
243 (8) The extent to which the agency has encouraged

244| participation by the public in making its rules and decisions as

245| opposed to participation solely by those it regulates and the

246! extent to which the public participation has resulted in rules

247| compatible with the objectives of the agency.

248 (9) The extent to which the agency has complied with

249 applicable requirements of:

250 (a) An agency of the Federal Government or of this state

251| regarding equality of employment opportunity and the rights and

252| privacy of individuals.
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253 (b) State law and applicable rules of any state agency

254| regarding purchasing goals and programs for historically

255 underutilized businesses.

256 (10) The extent to which changes are necessary in the

257| enabling statutes of the agency so that the agency can

258| adequately comply with the criteria listed in this section.

259 (11) The extent to which the agency issues and enforces

260 rules relating to potential conflicts of interest of its

261 employees.
262 (12) The extent to which the agency complies with public

263| records and public meetings requirements under chapters 119 and

264 287 and s. 24, Art. I of the State Constitution and follows

265| records management practices that enable the agency to respond

266| efficiently to requests for public information.

267 (13) The effect of federal intervention or loss of federal

268| funds if the agency is abolished.

269 (14) Whether any advisory committee or any other part of

270 the agency exercises its powers and duties independently of the

271| direct supervision of the agency head in violation of s. 6, Art.

272 IV of the State Constitution.

273 21.012 Recommendations.--In its report on a state agency,

274 the committee shall:

275 (1) Make recommendations on the abolition, continuation,

276| or reorganization of each affected state agency and its advisory

277| committees and on the need for the performance of the functions

278| of the agency and its advisory committees.

279 (2) Make recommendations on the consolidation, transfer,

280| or reorganization of programs within state agencies not under
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281| review when the programs duplicate functions performed in

282| agencies under review.

283 (3) Recommend appropriation levels for each state agency

284} and advisory committee for which abolition or reorganization is

285 recommended under subsection (1) or subsection (2).

286 (4) Include drafts of legislation necessary to carry out

287 the committee's recommendations under subsection (1) or

288 subsection (2).

289 21.0125 Monitoring of recommendations.--During each

290| legislative session, the staff of the committee shall monitor

291| legislation affecting agencies that have undergone review under

292| this chapter and shall periodically report to the members of the

293| committee on proposed changes that would modify prior

294 recommendations of the committee.

295 21.013 Abolition of advisory committees.--An advisory

296 committee 1s abolished on the date set for abolition of the

297| agency unless the advisory committee is expressly continued by

298 law.

299 21.015 Continuation by law.--

300 (1) During the regular session immediately before a state

301| agency and its advisory committees are scheduled to be

302| abolighed, the Legislature, by law, may continue the agency or

303 any of its advisory committees for a period not to exceed 8

304 years.

305 (2) This chapter does not prohibit the Legislature from:

306 (a) Abolishing a state agency or advisory committee on a

307 date earlier than that scheduled in this chapter; or

308 (b) Considering any other legislation relative to a state
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309| agency or advisory committee scheduled to be abolished under

310( this chapter.

311 21.016 Legislative consideration.--

312 (1) Except as provided by subsection (2), the Legislature

313| may not consider in one bill the continuation, transfer, or

314| modification of more than one state agency and the agency's

315 functions and advisory committees.

316 (2) If more than one agency, advisory committee, or

317 function is to be consolidated, the Legislature may consider in

318| omne bill only the agencies or advisory committees to be

319 consolidated.

320 (3) A bill to continue a state agency, to transfer its

321} functions, or to consolidate it with another agency must mention

322| the affected agencies in the title of the bill.

323 21.017 Procedure after termination.--

324 (1) A state agency that is abolished may continue in

325| existence until July 1 of the following year to conclude its

326| business. Unless the law provides otherwise, abolishment does

327| not reduce or otherwise limit the powers and authority of the

328| state agency during the concluding year. A state agency is

329| terminated and shall cease all activities at the expiration of

330| the l-year period. Unless the law provides otherwise, all rules

331| that have been adopted by the state agency expire at the

332| expiration of the 1l-year period.

333 (2) Any unobligated and unexpended appropriations of an

334| abolished agency or advisory committee lapse on July 1 of the

335| year following abolishment.

336 (3) Except as provided by subsection (5) or as otherwise
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337| provided by law, all money in a dedicated fund of an abolished

338 state agency or advisory committee on July 1 of the year

339] immediately following abolishment is transferred to the General

340| Revenue Fund. The part of the law dedicating the money to a

341| specific fund of an abolished agency becomes void on July 1 of

342| the year immediately following abolishment.

343 (4) If not otherwise provided by law, property and records

344| in the custody of an abolished state agency or advisory

345! committee on July 1 of the year immediately following

346| abolishment shall be transferred to the Department of Management

347 Services.

348 (5) The Legislature recognizes the gtate's continuing

349| obligation to pay bonded indebtedness and all other obligations,

350 including lease, contract, and other written obligations,

351| incurred by a state agency abolished under this chapter, and

352| this chapter does not impair or impede the payment of bonded

353 indebtedness and all other obligations, including lease,

354 contract, and other written obligations, in accordance with

355| their terms. If an abolighed state agency has outstanding bonded

356| indebtedness or other outstanding obligations, including lease,

357| contract, and other written obligations, the bonds and all other

358| obligations, including lease, contract, and other written

359| obligations, remain valid and enforceable in accordance with

360| their terms and subject to all applicable terms and conditions

361y of the laws and proceedings authorizing the bonds and all other

362 obligations, including lease, contract, and other written

363| obligations. If not otherwise provided by law, the Department of

364| Management Services shall continue to carry out all covenants
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365| contained in the bonds and in all other obligations, including

366 lease, contract, and other written obligations, and the

367| proceedings authorizing them, including the issuance of bonds,

368| and the performance of all other obligations, including lease,

369| contract, and other written obligations, to complete the

370| construction of projects or the performance of other

371 obligations, including lease, contract, and other written

372| obligations. The designated state agency shall provide payment

3731 from the sources of payment of the bonds in accordance with the

374| terms of the bonds and shall provide payment from the sources of

375| payment of all other obligations, including lease, contract, and

376| other written obligations, in accordance with their terms,

377 whether from taxes, revenues, or otherwise, until the bonds and

378| interest on the bonds are paid in full and all other

379 obligationsg, including lease, contract, and other written

380 obligations, are performed and paid in full. If the proceedings

381| so provide, all funds established by laws or proceedings

382| authorizing the bonds or authorizing other obligations,

383| including lease, contract, and other written obligations, shall

384| remain with the Chief Financial Officer or the previously

385| designated trustees. If the proceedings do not provide that the

386| funds remain with the Chief Financial Officer or the previously

387 designated trustees, the funds shall be transferred tc the

388| designated state agency.

389 21.018 Subpoena power.--

390 (1) The President of the Senate or the Speaker of the

391| House of Representatives may issue process to compel the

392| attendance of witnesses and the production of books, records,
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393| papers, and other objects necessary or proper for the purposes

3941 of the committee proceedings. The process may be served on a

395| witness at any place in this state.

396 (2) If a majority of the committee directs the issuance of

397 a subpoena, the chair shall request that the President of the

398| Senate or the Speaker of the House of Representatives issue the

399| subpoena.
400 (3) Testimony taken under subpoena must be reduced to

401| writing and given under oath subject to the penalties of

402} perjury.

403 {(4) A witness who attends a committee proceeding under

404| process is entitled to the same mileage and per diem as a

405| witness who appears before a grand jury in this state.

406 21.019 Assistance of and access to state agencies.--

407 (1) The committee may request the assistance of state

408| agencies and officers. When assistance is requested, a state

409| agency or officer shall assist the committee.

410 (2) In carrying out its functions under this chapter, the

411! committee or its designated staff member may inspect the

412 records, documents, and files of any state agency.

413 21.0211 Saving provision.--Except as otherwise expressly

414| provided by law, abolition of a state agency does not affect

415 rights and duties that matured, penalties that were incurred,

416| civil or criminal liabilities that arose, or proceedings that

417 were begun before the effective date of the abolition.

418 21.022 Review of proposed legislation creating a new

419 agency or advisory committee.--

420 (1) Each bill filed in the Senate or the House of
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421| Representatives that would create a new state agency or a new

422| advisory committee to a state agency shall be forwarded by the

423| President of the Senate or the Speaker of the House of

424| Representatives, as applicable, to the committee.

425 (2) The committee shall review the bill to determine if:

426 (a) The proposed regulatory and other functions of the

427| state agency or advisory committee could be administered by one

428| or more existing state agencies or advisory committees;

429 (b) The form of regulation, if any, proposed by the bill

430 is the least restrictive form of regulation that will adequately

431| protect the public;

432 (c¢) The bill provides for adequate public input regarding

433| any regulatory function proposed by the bill; and

434 (d) The bill provides for adequate protection against

435| conflicts of interest within the state agency or advisory

436 committee.

437 (3) After reviewing the bill, the committee shall forward

438| a written comment on the legislation to the sponsor of the bill

439| and to the chair of the substantive legislative committee to

440| which the bill is referred, and implementation cannot take place

441 until a recommendation is made.

442 Section 2. This act shall take effect July 1, 2006.
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BILL #: HB 1125 Public Records
SPONSOR(S): Sansom and others
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SUMMARY ANALYSIS

This bill creates a public records exemption for the working papers of the Legislative Sunset Advisory
Committee. Working papers includes “ail documentary and other information.” Working papers must be
prepared as part of the work of the Legislative Sunset Advisory Committee in conducting evaluations and
preparing reports.

The bill also provides, similar to an existing provision, that if a record held by another entity is confidential and
exempt by law, it remains confidential and exempt if the Legislative Sunset Committee receives the document
in connection with the performance of its duties.

The bill provides the required five-year-review for new public records exemptions.

The bill contains a public necessity statement.

This bill does not appear to create, modify, or eliminate rulemaking authority.

This bill does not appear to have a fiscal impact on local governments. The bill does not appear to have an
impact on state government revenues, but may have a minimal fiscal impact on the expenditures of state

government for implementation.

This bill requires passage by a two-thirds vote of each house.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h1125.G0O.doc
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
Provide limited government — The bill decreases access to public records.

B. EFFECT OF PROPOSED CHANGES:
Access to Public Records

Access to the public records of any public body is a right provided by Article 1, section 24(a) of the
Florida Constitution:

Every person has the right to inspect or copy any public record made or received in connection
with the official business of any public body, officer, or employee of the state, or persons acting
on their behalf, except with respect to records exempted pursuant to this section or specifically
made confidential by this Constitution

Section 119.07(1), Florida Statutes, provides further implementation of this right:
Every person who has custody of a public record shall permit the record to be inspected and
copied by any person desiring to do so, at any reasonable time, under reasonable conditions,

and under supervision by the custodian of the public records.’

Requirements for Public Records Exemptions

The Legislature may limit the right of the public to inspect or copy any public record by creating an
exemption by general law.? This general law must “state with specificity the public necessity justifying
the exemption” and be “no broader than necessary to accomplish the stated purpose of the law.”® The
Legislature has created numerous public records exemptions.

Relevant Public Records Exemptions: Legislature

Section 11.0431. Florida Statutes, exempts the following public records* from inspection and copying:

» Records or information held by the legislative branch of government that would be confidential or
exempt if held by an agency® or any other unit of government;®

= A formal complaint about a member or officer of the Legislature or about a lobbyist and the records
relating to the complaint;’

' Fla. Stat. § 119.07(1)(a) (2005).

% Fla. Const. art. 1, § 24.

*Id.

* Fla. Stat § 11.0431(4) (2005) (defines public record as “all documents, papers, letters, maps, books, tapes, photographs, films, sound
recordings, or other material, regardiess of physical form or characteristics, made or received pursuant to law or ordinance orin
connection with the transaction of official business by the legislative branch.”).

® Fia. Stat. § 119.011 (2005).

® Fla. Stat. § 11.0431(1)(a) (2005).

" Fla. Stat. § 11.0431(2)(b) (2005) (exempt until “the complaint is dismissed, until the complaint is dismissed, a determination as to
probable cause has been made, a determination that there are sufficient grounds for review has been made and no probable cause
panel is to be appointed, or the respondent has requested in writing that the President of the Senate or the Speaker of the House of
Representatives make public the complaint or other records relating to the complaint, whichever occurs first.”).
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» A legislatively produced draft, or a legislative request for a draft, of a bill, resolution, memorial,
legislative rule, or amendment;®

= A draft of a bill analysis or fiscal note;’

= Adraft, request for a draft, amendment, and supporting documents for a reapportionment plan or
redistricting plan;"®

= Records prepared for or used in any executive session of the Senate;"’

» Portions of records of former legislative investigating committees whose records are sealed or
confidential;'?

= Requests by members for an advisory opinion concerning the application of the rules of either
house pertaining to ethics;'® and

» Portions of correspondence held by the legislative branch which, if disclosed, would reveal: (1)
information otherwise exempt from disclosure by law; (2) an individual's medical treatment, history,
or condition; or (3) the identity or location of an individual if there is a substantial likelihood that
releasing such information would jeopardize the health or safety of that individual; or information
regarding physical abuse, child abuse, spouse abuse, or abuse of the elderly.™

A New Public Records Exemption for the Legislature

This bill provides that working papers of the Legislative Sunset Advisory Committee are confidential
and exempt from section 119.07(1), Florida Statutes, and article I, section 24(a), Florida Constitution.
Working papers includes “all documentary and other information.” The working papers must be
prepared as part of the work of the Legislative Sunset Advisory Committee in conducting evaluations
and preparing reports.

The bill also provides that if a record held by another entity is confidential and exempt by law, it remains
confidential and exempt if the Legislative Sunset Committee receives the document in connection with
the performance of its duties.

Public Records Exemption Review: Open Government Sunset Review Act

Section 119.15, Florida Statutes, mandates the review and repeal or reenactment of any exemption
from public records requirements in the fifth year after the enactment of a new exemption. Unless the
Legislature acts to reenact the newly created exemption, it is repealed on October 2™ of the fifth year.
The bill recognizes this required review and provides for repeal on October 2, 2011, unless reviewed
and saved from repeal through reenactment by the Legislature.

® Fla. Stat. § 11.0431(2)(c) (2005) (provided the draft “is not provided to any person other than the member or members who requested
the draft, an employee of the Legislature, a member of the Legislature who is a supervisor of the legislative employee, a contract
employee or consultant retained by the Legislature, or an officer of the Legislature.”).

° Fla. Stat. § 11.0431(2)(d) (2005) (until “the bill analysis or fiscal note is provided to a person other than an employee of the
Legislature, a contract employee or consultant retained by the Legislature, or an officer of the Legislature.”).

% Fla. Stat. § 11.0431(2)(e) (2005).

" Fla. Stat. § 11.0431(2)(f) (2005) (until “10 years after the date on which the executive session was held.”).

2 Fla. Stat. § 11.0431(2)(g) (2005) (applies to records “as of June 30, 1993, which may reveal the identity of any witness, any person
who was a subject of the inquiry, or any person referred to in testimony, documents, or evidence retained in the committee's records;
however, this exemption does not apply to a member of the committee, its staff, or any public official who was not a subject of the
inquiry.”).

® Fla. Stat. § 11.0431(2)(h) (2005) (unless “the member requesting the opinion authorizes in writing the release of such information;
provided, however, that all advisory opinions must be open to inspection except that the identity of the member shall not be disclosed in
the opinion unless the member requesting the opinion authorizes in writing the release of such information.”).

" Fla. Stat. § 11.0431(2)(i) (2005).
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Public Records Exemption for Alternative Investments: Public Necessity Statement

This bill provides a public necessity statement to comport with the requirements of article 1, section
24(c) of the Florida Constitution.

Contingent Effective Date

The bill takes effect July 1, 2006 only if HB 1123 or similar legislation is adopted by the Legislature.

C. SECTION DIRECTORY:
Section 1: Creates section 21.0195, Florida Statutes, to create a public records exemption for the
Legislative Sunset Advisory Committee.
Section 2: Sets froth the public necessity statement for the public records exemption.
Section 3: Provides an effective date of July 1, 2006, provided HB 1123 or similar legislation is
adopted.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
This bill does not appear to have a fiscal impact on state government revenues.
2. Expenditures:
This bill may have a fiscal impact on state government expenditures because staff responsible for
complying with public records requests will require training relating to the newly created public
records exemption.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
This bill does not appear to have a fiscal impact on local government revenues.
2. Expenditures:
This bill does not appear to have a fiscal impact on local government expenditures.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
There does not appear to be a direct economic impact on the private sector.
D. FISCAL COMMENTS:
None.
lll. COMMENTS
A. CONSTITUTIONAL ISSUES:
1. Applicability of Municipality/County Mandates Provision:
This bill does not appear to require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds. This bill does not appear to reduce the percentage of a state tax
STORAGE NAME: h1125.GO.doc PAGE: 4
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shared with counties or municipalities. This bill does not appear to reduce the authority that counties
or municipalities have to raise revenue.

2. Other:

Article 1, section 24(c) of the Florida Constitution contains three requirements for any general law
creating an exemption to the constitutional right to inspect or copy any public record made or
received in connection with the official business of any public body, officer, or empioyee of the state,
or persons acting on their behalf: (1) passed by a two-third votes of each house, (2) state with
specificity the public necessity justifying the exemption, and (3) be no broader than necessary to
accomplish the stated purpose of the law. As such, the bill requires a two-thirds vote for passage.
The adequacy of the public necessity statement and whether the bill is broader than necessary are
ultimately matters of judicial interpretation. It should be noted, however, that the exemption for the
working papers is broad and does not have a time limitation or provision related to the release to
third parties outside of the legislative process as contained in other legislative exemptions.

B. RULE-MAKING AUTHORITY:
The bill does not appear to create, modify, or eliminate rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:
Placement of Exemption

This bill places this public records exemption in chapter 21, as recreated by HB 1123 (2005). Yet,
public records exemptions specific to the Legislature are currently in section 11.0431, Florida Statutes.
The sponsor may wish to place this public records exemption in this section or elsewhere in chapter 11,
Florida Statutes, which relates to legislative organization, procedures, and staffing.

Expansive Exemption: Work Papers

Including “all documentary or other information” in the exemption for working papers makes the
exemption quite broad. The provision also has no time limitation or provision related to the release to
third parties outside of the legislative process as contained in other legislative exemptions. The
sponsor may wish to consider narrowing the scope of the exemption.

Duplicative Exemption: Flow of Confidentiality and Exemption

The provision of the bill which provides that the confidential and exempt status of any record stays with
it when used by the Legislative Sunset Advisory Committee appears to be duplicative of the exemption
in section 11.0431(2)(a), Florida Statutes, which already provides that records or information held by
the legislative branch of government remains confidential or exempt if that record would be confidential
and exempt if held by an agency or any other unit of government.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.
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1 A bill to be entitled

2 An act relating to public records; creating s. 21.0195,

3 F.S.; exempting from public records requirements working
4 papers, including all documentary or other information,

5 prepared or maintained by the Legislative Sunset Advisory
6 Committee in performing its duties under ch. 21, F.S., to
7 conduct an evaluation and prepare a report; specifying

8 that information received for such purpose that is

9 confidential and exempt shall remain confidential and
10 exempt; providing for future legislative review and

11 repeal; providing a statement of public necessity;

12 providing a contingent effective date.
13

14| Be It Enacted by the Legislature of the State of Florida:
15
16 Section 1. Section 21.0195, Florida Statutes, is created
17| to read:

18 21.0195 Confidentiality of information to conduct an

19| evaluation and prepare a report.--

20 (1) A working paper, including all documentary or other

21| information, prepared or maintained by the committee in

221 performing its duties under this chapter to conduct an

23| evaluation and prepare a report is exempt from the provisions of

24 s. 119.07(1) and s. 24(a), Art. I of the State Constitution.

25 (2) A record held by another entity that is considered to

26| be confidential and exempt by law and that the committee

27! receives in connection with the performance of the committee's

28| functions under this chapter remains confidential and exempt
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29 from the provisions of s. 119.07(1) and s. 24(a), Art. I of the

30 State Constitution.

31 (3) This section is subject to the Open Government Sunset

32 Review Act of 1995 in accordance with s. 119.15 and shall stand

33 repealed on October 2, 2011, unless reviewed and saved from

34| repeal through reenactment by the Legislature.

35 Section 2. The Legislature finds that it is a public

36| necessity that the working papers, including all documentary or

37| other information, prepared or maintained by the Legislative

38| Sunset Advisory Committee in performing its duties under chapter

39| 21, Florida Statutes, to conduct an evaluation and prepare a

40| report on whether to abolish a state agency and its advisory

41| committees as defined in s. 21.002, Florida Statutes, be made

42| exempt from public records requirements. The Legislature finds

43| that the release of such information would hinder the ability of

44| the committee to conduct its evaluation and prepare its report

45| on whether to abolish a state agency and its advisory committees

46| because employees and other interested persons might be

47| reluctant to provide information knowing that the information

48| would be public and could potentially affect their employment or

49| other dealings with the agency under review. Protecting such

50, information would help the committee complete a more thorough

51 and reliable evaluation and therefore make a better

52| recommendation as to whether or not to terminate a state agency

53| and its advisory committees.

54 Section 3. This act shall take effect July 1, 2006, if
55| House Bill 1123 or similar legislation is adopted in the same

56| legislative session or an extension thereof and becomes law.
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SUMMARY ANALYSIS
The bill declares “In God We Trust” as the official motto of the State of Florida.

This document does not refiect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

The bill does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
History

The Department of State’s Office of Cultural and Historical Programs provides the following history of
the Seal of the State of Florida:’

The elements and basic design instructions for Florida's State Seal were
established by the Legislature in 1868. Early that year, Florida's newly adopted
State Constitution had directed that: "The Legislature shall, at the first session,
adopt a seal for the state, and such seal shall be the size of an American silver
dollar, but said seal shall not again be changed after its adoption by the
Legislature."?

So the Legislature, acting quickly upon the mandate, passed and sent to
Governor Harrison Reed a Joint Resolution on August 6, 1868 specifying "That a
Seal of the size of the American silver dollar, having in the center thereof a view
of the sun's rays over a high land in the distance, a cocoa tree, a steamboat on
water, and an Indian female scattering flowers in the foreground, encircled by the
words, 'Great Seal of the State of Florida: In God We Trust', be and the same is
hereby adopted as the Great Seal of the State of Florida." Some people also
consider the "In God We Trust" phrase the State Motto, although there is no
official designation of a State Motto in the Florida Statutes.

Florida's present Constitution, (Art. Il, Sec. 4), continues to require the seal to be
prescribed by law.

(Emphasis added.) The effect of the proposed legislation is to correct this omission and statutorily
determine that “In God We Trust” is the official motto of the State of Florida.

C. SECTION DIRECTORY:
Section 1 creates 15.0301, F.S., designating “In God We Trust” as the official motto of the State of Florida.

Section 2 provides an effective date of July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not create, modify, amend, or eliminate a state revenue source.

' Available online at: http://dhr.dos.state.fl.us/facts/symbols/seals.cfm.
2 Article XVI, Section 20, 1868 Constitution of the State of Florida. Available online here:

http://www.floridamemory.com/Collections/Constitution/1868_index.cfm.
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2. Expenditures:

The bill does not create, modify, amend, or eliminate a state expenditure.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:

The bill does not create, modify, amend, or eliminate a local expenditure.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

iil. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

The bill raises a potential federal constitutional issue regarding the separation of church and state,
protected in the First Amendment of the Constitution of the United States, which begins, “Congress
shall make no law respecting an establishment of religion....”

“In God We Trust” is the official motto of the United States of America.’® The federal motto has been
challenged multiple times and has been found to be constitutional. In Aronow v. United States, 432
F.2d 242 (1970) the Ninth Circuit Court of Appeals ruled that:

"It is quite obvious that the national motto and the slogan on coinage and
currency 'In God We Trust' has nothing whatsoever to do with the
establishment of religion. Its use is of patriotic or ceremonial character and
bears no true resemblance to a governmental sponsorship of a religious
exercise."

In Madalyn Murray O'Hair, et al. v. W. Michael Blumenthal, Secretary of Treasury, et al., 588 F.2d
1144 (1979), the Fifth Circuit Court of Appeals sustained a prior decision by the United States District
Court (Western District of Texas). The Western District of Texas had expanded on the Aronow
citation above, saying:

From this it is easy to deduce that the Court concluded that the primary
purpose of the slogan was secular; it served a secular ceremonial purpose in
the obviously secular function of providing a medium of exchange. As such it

336 U.S.C. 5. 302 (2005).
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is equally clear that the use of the motto on the currency or otherwise does
not have a primary effect of advancing religion.

The Supreme Court of the United States recently handed down another Establishment Clause
decision, though not directly dealing with a state or federal motto. On June 14, 2004, the Supreme
Court issued a decision upholding the phrase “One Nation under God” in the Pledge of Allegiance.*
The Plaintiff, Newdow, was denied relief on issues of standing,® however, in her concurrence with
the judgment, Justice O'Connor wrote that

[Glovernment can, in a discrete category of cases, acknowledge or refer to
the divine without offending the Constitution. This category of “Ceremonial
deism” most clearly encompasses such things as the national motto (“In God
We Trust”), religious references in traditional patriotic songs such as the Star-
Spangled Banner, and the words with which the Marshal of this Court opens
each of its sessions (“God Save the United States and this honorable
Court.”)*

At least three other states also have official mottos that mention "God."”

e Arizona: Ditat Deus. (Latin: "God Enriches.”)
¢ Ohio: "With God, All Things Are Possible."
¢ South Dakota: "Under God, The People Rule."

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.

* Elk Grove Unified School District v. Newdow, 124 Sup.Ct. 2301 (2004).

¥ Summarizing very briefly: Mr. Newdow was a non-custodial parent challenging a school recitation of the Pledge of Allegiance on
behalf of his child. Justice Stevens delivered the opinion of the Court, finding that, based on lower family-court rulings, Mr. Newdow
did not have standing to challenge the school’s recitation of the Pledge each morning. Several justices filed concurrences in the
opinion. These Justices generally agreed with the ultimate outcome but believed that Mr. Newdow should be denied relief on
substantive constitutional grounds instead of procedural grounds.

% Ironically, Justice O’Connor errs when mentioning Florida in the sole footnote of her concurrence. She states that Florida’s official
state motto is “In God We Trust,” and that the state has placed its motto on its state seal. As mentioned above in the quotation from the
Department of State’s Office of Cultural and Historical Programs, the opposite will in fact be true, if this legislation is successful.

7 A fourth, Colorado, comes close. The state motto of Colorado is Nil sine numine, Latin for " Nothing without Providence,” but also
is translated as “Nothing without a will." Wikipedia, the egalitarian online encyclopedia (which is open to editing by any reader, and
thus sometimes challenged for veracity), contains an enlightening discussion about this Latin phrase and its potential religiosity. The
article is available here: http://en.wikipedia.org/wiki/Nil_sine_numine.

® Taken from Matthew 19:25-26, the Holy Bible (King James Version). A detailed summary of Ohio litigation (ultimately upholding

Ohio’s right to mention God in its motto) is available here: http:/www.religioustolerance.org/sta_mott.htm.
STORAGE NAME: h1145.G0.doc PAGE: 4
DATE: 3/15/2006



F L ORI DA H O U S E O F R EPRESENTATIVES

HB 1145 2006

A bill to be entitled
An act relating to official state designations; creating
s. 15.0301, F.S.; designating an official state motto;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

o 3 o6 ke W N e

Section 1. Section 15.0301, Florida Statutes, is created
9 to read:

10 15.0301 State motto.--"In God We Trust" is hereby

11| designated and declared the official motto of the State of

12 Florida.
13 Section 2. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB GO 06-04 OGSR Medical and Health Information
SPONSOR(S): Governmental Operations Committee
TIED BILLS: IDEN./SIM. BILLS:

REFERENCE ACTION ANALY%AU/STAFF DIR%(?‘;
Orig. Comm.: Governmental Operations Committee Williamso Williamso
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SUMMARY ANALYSIS

The Open Government Sunset Review Act requires the Legislature to review each public records and each
public meetings exemption five years after enactment. If the Legislature does not reenact the exemption, it
automatically repeals on October 2™ of the fifth year after enactment.

Current law provides a public records exemption for medical information, health information, and financial
account numbers held by the Department of Health. The bill reenacts and expands the exemption for medical
and health records making it applicable to all agencies. It repeals the public records exemption for financial
account numbers because it is duplicative of an exemption found in current law.

This bill provides for retroactive application and for future review and repeal of the exemption. It also provides
a statement of public necessity as required by the State Constitution.

The bill may have a minimal non-recurring fiscal impact on state and local governments.

The bill requires a two-thirds vote of the members present and voting for passage.

This document does not refiect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government — The bill expands the public records exemption thereby decreasing
public access to government information.

B. EFFECT OF PROPOSED CHANGES:
Background

Financial Account Numbers

Chapter 119, F.S., provides a public records exemption for bank account, debit, charge, and credit card
numbers (financial account numbers)." The exemption applies to all agencies.”

Medical and Health Information

Current law provides several agency-specific public records exemptions for medical and health
information. For example, the Florida Automobile Joint Underwriting Association has a public records
exemption for information relating to the medical condition or medical status of an employee.® Medical
information pertaining to an agency employee is exempt from public records requirements.* The health
records of a veteran admitted to residency at the Veterans' Domiciliary Home of Florida are confidential
and exempt.® An exemption applicable to all agencies for medical and health information does not
exist.

Department of Health

Current law provides a public records exemption for personal identifying information and financial
account numbers contained in records relating to a person’s health or eligibility for health-related
services when in the possession of the Department of Health.® The information is confidential and
exempt’ and may be released:

o With the written consent of the person or the person’s legal representative.

¢ |n a medical emergency.

e By court order.

¢ To a health research entity pursuant to a research protocol approved by the department;

however, the department may deny the entity’s request if certain requirements are not met.

' Section 119.071(5)(b), F.S.

2 «Agency” means any state, county, district, authority, or municipal officer, department, division, board, bureau, commission, or other
separate unit of government. It also includes the Commission on Ethics, the Public Service Commission, the Office of Public
Counsel, and any public or private agency, person, partnership, corporation, or business acting on behalf of a public agency. Section
119.011(2), F.S.

* Section 627.311(4), F.S.

* Section 119.071(4)(b), F.S.

* Section 296.09, F.S.

® Section 119.0712(1), E.S.

" There is a difference between records that are exempt from public records requirements and those that are confidential and exempt.
If the Legislature makes a record confidential and exempt, such record cannot be released by an agency to anyone other than to the
persons or entities designated in the statute. See Attorney General Opinion 85-62. If a record is simply made exempt from disclosure
requirements, an agency is not prohibited from disclosing the record in all circumstances. See Williams v. City of Minneola, 575 So.2d

683, 687 (Fla. 5th DCA), review denied, 589 So.2d 289 (Fla. 1991).
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Pursuant to the Open Government Sunset Review Act,® the exemption will repeal on October 2, 20086,
unless reenacted by the Legislature.

Effect of Bill

The bill reenacts and expands the public records exemption for the Department of Health. The bill
expands the exemption to include medical and health information held by any agency, thus, creating a
general exemption from public records requirements. It provides for retroactive application of the
exemption.®

The bill removes the exemption for financial account numbers because it is duplicative of the general
exemption'® found in current law.

Current law authorizes the release of medical or health information to a health research entity that has
entered into a data-use agreement with the department. The bill continues this exception; however, it
reorganizes the requirements that must be included in the data-use agreement.

The bill extends the repeal date from October 2, 2006, to October 2, 2011. It also provides a statement
of public necessity as required by the State Constitution.

C. SECTION DIRECTORY:

Section 1 amends s. 119.071, F.S., to reenact and expand the public records exemption for medical
and health records.

Section 2 provides a public necessity statement.
Section 3 provides an effective date of October 1, 2006.
ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:
See FISCAL COMMENTS.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:
See FISCAL COMMENTS.

® Section 119.15, E.S.

®In 2001, the Florida Supreme Court ruled that a public records exemption does not apply retroactively unless the legislation clearly
provides for retroactive application of the exemption. Memorial Hospital-West Volusia, Inc. v. News-Journal Corporation, 729 So.2d.
373 (Fla. 2001).

1% Section 119.071(5)(b), F.S.
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

The bill may create a minimal non-recurring increase in state and local government expenditures. A bill
enacting or amending the public records law causes a non-recurring negative fiscal impact in the year
of enactment due to training employees who are responsible for replying to public records requests. In
the case of bills reviewed under the Open Government Sunset Review process, training costs are
incurred if the bill does not pass or if the exemption is amended, as employees must be retrained.
Because the bill expands the public records exemption, employee-training activities are required thus
causing a minimal nonrecurring increase in expenditures.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. The bill does not reduce the percentage of a state tax shared with counties or
municipalities. The bill does not reduce the authority that municipalities have to raise revenue.

2. Other:

Vote Requirement

Article 1, s. 24(c) of the State Constitution, requires a two-thirds vote of the members present and
voting for passage of a newly created public records or public meetings exemption. The bill expands
the current exemption, essentially creating a new public records exemption. Thus, the bill requires a
two-thirds vote for passage.

Public Necessity Statement

Article |, s. 24(c) of the State Constitution, requires a statement of public necessity (public necessity
statement) for a newly created public records or public meetings exemption. The bill expands the
current exemption, essentially creating a new public records exemption. Thus, the bill includes a
public necessity statement.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
Open Government Sunset Review Act

The Open Government Sunset Review Act provides that a public records or public meetings exemption
may be created or maintained only if it serves an identifiable public purpose, and may be no broader
than is necessary to meet one of the following public purposes: 1. Allowing the state or its political
subdivisions to effectively and efficiently administer a governmental program, which administration
would be significantly impaired without the exemption; 2. Protecting sensitive personal information that,
if released, would be defamatory or would jeopardize an individual's safety. However, only the identity
of an individual may be exempted under this provision; or, 3. Protecting trade or business secrets.

The Act also sets forth a Legislative review process that requires newly created or expanded
exemptions to include an automatic repeal of the exemption on October 2" of the fifth year after
enactment or substantial amendment, unless the Legislature reenacts the exemption.
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If, and only if, in reenacting an exemption that will repeal, the exemption is expanded (essentially
creating a new exemption), then a public necessity statement and a two-thirds vote for passage are
required, because of the requirements of Art. 1, s. 24, Florida Constitution. If the exemption is
reenacted with grammatical or stylistic changes (that do not expand the exemption), if the exemption is
narrowed, or if an exception to the exemption is created (e.g., allowing another agency access to the
confidential or exempt records), then a public necessity statement and a two-thirds vote for passage
are not required.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

Not applicable.
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FL ORI DA H O U S E O F REPRESENTATIVES

BILL ORIGINAL YEAR
1 A bill to be entitled
2 An act relating to a review under the Open Government
3 Sunset Review Act regarding medical and health
4 information; amending s. 119.0721, F.S.; expanding the
5 public records exemption; providing for retroactive
6 application; providing for future review and repeal;
7 providing a statement of public necessity; providing an
8 effective date.
9

10| Be It Enacted by the Legislature of the State of Florida:
11
12 Section 1. Subsection (1) of section 119.0712, Florida
13 Statutes, is renumbered as paragraph (g) of subsection (5) of
14 section 119.071, Florida Statutes, and is amended to read:

15 119.071 General exemptions from inspection or copying of

16| public records.-- -

17 (5) OTHER PERSONAL INFORMATION.--

18 (g)1. 390712 Fxeestive bronch agency—specificoxempbions
19 frominspection or copying uf"public recerds

20 I —PEPARTMENT O HEALEFH-—Medical records or health records
21| All-persermslidentifyinginformation; bonk accountrnumberss—and
22| debit—ehsrge;——anderediteard numbers-corntained inreceores

23 oy i idial! L Realel ik .

24 heatth—related services—held by an agency before, on, or after

25| October 1, 2006, the bBepartment of Health are confidential and
26 exempt from s. 119.07(1) and s. 24(a), Art. I of the State

27 Constitution—except—as—otherwise providedin—+thissubsecetion.
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H O U S E O F R EPRESENTATI

BILL ORIGINAL YEAR

2. Except as otherwise provided by law, medical records or

health records infermastion made econfidential—and exempt—by—+this
subseetion shall be disclosed:

a.+{a With the express written consent of the individual or
the individual's legally authorized representative.
b.-to¥

In a medical emergency, but only to the extent

necessary to protect the health or life of the individual.

Cc.4er By court order upon a showing of good cause.

d.4e To a health research entity performing research of

scientific merit+ if the request is not an administrative burden

for the agency and the entity enters into a data-use agreement

with the agency. The data-use agreement must provide that the

entity will:
I. Use seeks the records sr—data pursuant to a research

protocol approved by the agency and a human studies institutional

review board; departments
IT. Not permit the identification of persons;

ITI.

Not use the records for any other purpose;

IV. Not conduct intrusive follow-back contacts:

V. Maintain Maintains the records er—data 1n accordance

with the approved protocol;

VI. Acknowledge that the copies of records issued pursuant

to this subparagraph are the property of the agency;
VII.
VIII.

Destroy the records after the research is concluded;

Notify the agency in writing once the entity has

destroyed the records;+ and

Pay the copying fees provided in ernters—inteapurchase
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FLORIDA H O U S E O F REPRESENTATIVES

BILL ORIGINAL YEAR

86

records could be defamatory to the person or could cause
87

unwarranted damage to the name or reputation of the person.
88 Section 3.

This act shall take effect October 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB GO 06-07 OGSR Communications Services Tax Simplification Law
SPONSOR(S): Governmental Operations Committee
TIED BILLS: IDEN./SIM. BILLS:

REFERENCE ACTION ANALYST, STAFF DIRECTOR
Orig. Comm.: Governmental Operations Committee WiIIiamsonl )] MU Williamson
1)
2)
3)
4)
5)

SUMMARY ANALYSIS

The Open Government Sunset Review Act requires the Legislature to review each public records and each
public meetings exemption five years after enactment. If the Legislature does not reenact the exemption, it
automatically repeals on October 2™ of the fifth year after enactment.

The bill reenacts the public records exemption for the Communications Services Tax Simplification Law. The
exemption will repeal on October 2, 20086, if this bill does not become law.

The bill may have a minimal non-recurring positive fiscal impact on state government. The bill does not appear
to have a fiscal impact on local government.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
This bill does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
Background

In 2000, the Legislature enacted the “Communications Services Tax Simplification Law.”" The act
combined seven different state and local taxes and fees and replaced those revenues with a two-tiered
tax composed of a state tax and a local option tax on communications services. The new tax structure
took effect October 1, 2001.

In 2001, the Legislature created a public records exemption for information received by the Department
of Revenue pursuant to the Communications Services Tax Simplification Law. All information
contained in returns, reports, accounts, and declarations received by the department, in addition to
investigative reports and information and letters of technical advice, are exempt from public records
requirements. The exemption authorizes release of the information for limited purposes. Any person
who willfully and knowingly releases the exempt information for purposes not authorized by law
commits a misdemeanor of the first degree.? Pursuant to the Open Government Sunset Review Act?
the exemption will repeal on October 2, 2006, unless reenacted by the Legislature.

Effect of Bill

The bill removes the repeal date, thereby reenacting the public records exemption. It also makes
grammatical changes and removes superfluous language.

C. SECTION DIRECTORY:
Section 1 amends s. 213.053, F.S., to remove the repeal date.

Section 2 provides an effective date of October 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
The bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:

The bill may represent a minimal non-recurring positive impact on state government expenditures.
A bill enacting or amending public records law causes a non-recurring negative fiscal impact in the
year of enactment for training employees who are responsible for replying to public records
requests. In the case of bills reviewed under the Open Government Sunset Review process,
training costs are incurred if the bill does not pass or if the exemption is amended, as employees

! Chapter 2000-260, Laws of Florida, codified in chapter 202, F.S.
2 A misdemeanor of the first degree is punishable by a term of imprisonment not to exceed one year (s. 775.082(4)(a), F.S.) and a fine
not to exceed $1,000 (s. 775.083(1)(d), F.S.).

3 Section 119.15, F.S.
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must be retrained. Because the bill eliminates the repeal, state government may recognize a
minimal nonrecurring decrease in expenditures because employee-training activities are avoided.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:

This bill does not create, modify, amend, or eliminate local expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. The bill does not reduce the percentage of a state tax shared with counties or
municipalities. The bill does not reduce the authority that municipalities have to raise revenue.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
Open Government Sunset Review Act

The Open Government Sunset Review Act provides that a public records or public meetings exemption
may be created or maintained only if it serves an identifiable public purpose, and may be no broader
than is necessary to meet one of the following public purposes: 1. Allowing the state or its political
subdivisions to effectively and efficiently administer a governmental program, which administration
would be significantly impaired without the exemption; 2. Protecting sensitive personal information that,
if released, would be defamatory or would jeopardize an individual’s safety. However, only the identity
of an individual may be exempted under this provision; or, 3. Protecting trade or business secrets.

The Act also sets forth a Legislative review process that requires newly created or expanded
exemptions to include an automatic repeal of the exemption on October 2" of the fifth year after
enactment or substantial amendment, unless the Legislature reenacts the exemption.

If, and only if, in reenacting an exemption that will repeal, the exemption is expanded (essentially
creating a new exemption), then a public necessity statement and a two-thirds vote for passage are
required, because of the requirements of Art. 1, s. 24, Florida Constitution. If the exemption is
reenacted with grammatical or stylistic changes (that do not expand the exemption), if the exemption is
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narrowed, or if an exception to the exemption is created (e.g., allowing another agency access to the
confidential or exempt records), then a public necessity statement and a two-thirds vote for passage
are not required.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.
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A bill to be entitled
An act relating to a review under the Open Government
Sunset Review Act regarding the Communications Services
Tax Simplification Law; amending s. 213.053, F.S.; making
organizational and grammatical changes; deleting the
provision that provides for the repeal of the exemption
under the Open Government Sunset Review Act; providing an

effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 213.053, Florida Statutes, is amended to

read:

213.053 Confidentiality and information sharing.--

(1) 4ar—TFheprovisions—of This section applies appiy to:

(a) Section s+ 125.0104, county government;

(b) Section s+ 125.0108, tourist impact tax;

(c) Chapter 175, municipal firefighters' pension trust
funds;

(d) Chapter 185, municipal police officers' retirement
trust funds;

(e) Chapter 198, estate taxes;

(f) Chapter 199, intangible personal property taxes;

(g) Chapter 201, excise tax on documents;

(h) Chapter 202, the Communications Services Tax

Simplification Law;

(1) Chapter 203, gross receipts taxes;
(J) Chapter 211, tax on severance and production of

minerals;
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(k) Chapter 212, tax on sales, use, and other transactions;
(1) Chapter 220, income tax code;

(m) Chapter 221, emergency excise tax;

(n) Section s+ 252.372, emergency management, preparedness,
and assistance surcharge;

(o) Section s. 370.07(3), Apalachicola Bay oyster
surcharge;

(p) Chapter 376, pollutant spill prevention and control;

(q) Section s+ 403.718, waste tire fees;

(g) Section s= 403.7185, lead-acid battery fees;

(r) Section s+ 538.09, registration of secondhand dealers;

(s) Section s= 538.25, registration of secondary metals
recyclers;

(t) Sections ss+ 624.501 and 624.509-624.515, insurance
code;

(u) Section s+ 681.117, motor vehicle warranty enforcement;
and

(v) Section s+ 896.102, reports of financial transactions
in trade or business.

o) keprovisiens—of this seetien alseapely-to-chapter
202—the—Communications Services—Tax—Simptification Taw—This
poragroph—is—Ssubieeck—tothe Open GCovernment—SunsetReviewRAet—of
1005 in secordance—with s-—31915+——and shall stand repeated on
Scteber 2—2006—unltess—reviewed—and savedfrom repeat—through
recpactment by the Legislatur

(2) (a) BExeept—as providedinsubseetions {3 +—H)r+—+Ft5+
82— 33— 435 —6)—and
37H—+—A1l information contained in returns, reports, accounts, er
declarations received by the department, including investigative
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59] reports and information and including letters of technical
60| advice, 1s confidential except for official purposes and is

ol exempt from £he-—provisiens—ef-s. 119.07(1).

62 (b) Any officer or employee, or former officer or employee,
63| of the department who divulges any such information in any

64| manner, except for such official purposes, commits ‘a misdemeanor
65| of the first degree, punishable as provided in s. 775.082 or s.
66| 775.083.

67 (3) The department shall permit a taxpayer, his or her

68| authorized representative, or the personal representative of an
69| estate to inspect the taxpayer's return and may furnish him or

70| her an abstract of such return. A taxpayer may authorize the

71| department in writing to divulge specific information concerning
72 the taxpayer's account.

73 (4) The department, while providing unemployment tax

74 collection services under contract with the Agency for Workforce
75| Innovation through an interagency agreement pursuant to s.

16 443.1316, may release unemployment tax rate information to the

77| agent of an employer, which agent provides payroll services for
78| more than 500 employers, pursuant to the terms of a memorandum of
79| understanding. The memorandum of understanding must state that

80| the agent affirms, subject to the criminal penalties contained in
81 ss. 443.171 and 443.1715, that the agent will retain the

82 confidentiality of the information, that the agent has in effect
83| a power of attorney from the employer which permits the agent to
84 obtain unemployment tax rate information, and that the agent

85 shall provide the department with a copy of the employer's power

86| of attorney upon reguest.
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87 (5)4+4> Nothing contained in this section shall prevent the

88| department from:

89 (a) Publishing statistics so classified as to prevent the

90 identification of particular accounts, reports, declarations, or

91| returns; or prevent—thedepartment—from

92 (b) Disclosing to the Chief Financial Officer the names and

93| addresses of those taxpayers who have claimed an exemption

94| pursuant to s. 199.185(1) (i) or a deduction pursuant to s.

95| 220.63(5).

96 (6)45)> The department may make available to the Secretary
97| of the Treasury of the United States or his or her delegate, the
98| Commissioner of Internal Revenue of the United States or his or
99| her delegate, the Secretary of the Department of the Interior of

100| the United States or his or her delegate, or the proper officer

101| of any state or his or her delegate, exclusively for official

102 purposes, information to comply with any formal agreement for the

103| mutual exchange of state information with the Internal Revenue

104 Service of the United States, the Department of the Interior of

105| the United States, or any state.

106 (7) (a)+&6+ Any information received by the Department of

107 Revenue in connection with the administration of taxes,

108 including, but not limited to, information contained in returns,

109| reports, accounts, or declarations filed by persons subject to

110| tax, shall be made available by —the—department to the following

111| din the performance of their official duties:

112 1. The Auditor General or his or her authorized agent;+

113 2. The director of the Office of Program Policy Analysis

114} and Government Accountability or his or her authorized agent;+
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BILL ORIGINAL YEAR

144 subject to the same requirements of confidentiality and the same
145| penalties for violation of the requirements as the department.

146 (d} For the purpose of this subsection, "designated

147 employees of the Department of Education”™ means only those

148| employees directly responsible for calculation of price level

149 indices pursuant to s. 1011.62(2). It does not include the

150 supervisors of such employees or any other employees or elected
151| officials within the Department of Education.

152 (8)++H Notwithstanding any other provision of this section,
153| the department may provide:

154 (a) Information relative to chapter 211, chapter 376, or
155 chapter 377 to the proper state agency in the conduct of its

156| official duties.

157 (b) Names, addresses, and dates of commencement of business
158| activities of corporations to the Division of Corporations of the
159| Department of State in the conduct of its official duties.

160 (c) Information relative to chapter 212 and chapters 561
161| through 568 to the Division of Alcoholic Beverages and Tobacco of
162| the Department of Business and Professional Regulation in the

163} conduct of its official duties.

164 (d) Names, addresses, and sales tax registration

165 information to the Division of Hotels and Restaurants of the

166 Department of Business and Professional Regulation in the conduct
167| of its official duties.

168 (e) Names, addresses, taxpayer identification numbers, and
169| outstanding tax liabilities to the Department of the Lottery and
170 the Office of Financial Regulation of the Financial Services

171 Commission in the conduct of their official duties.
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(f) State tax information to the Nexus Program of the
Multistate Tax Commission pursuant to any formal agreement for
the exchange of mutual information between the department and th
commission.

(g) Tax information to principals, and their designees, of
the Revenue Estimating Conference for the purpose of developing
official revenue estimates.

(h) Names and addresses of persons paying taxes pursuant t
part IV of chapter 206 to the Department of Environmental
Protection in the conduct of its official duties.

(1) Information relative to chapters 212 and 326 to the
Division of Florida Land Sales, Condominiums, and Mobile Homes o
the Department of Business and Professional Regulation in the
conduct of its official duties.

(J) Information authorized pursuant to s. 213.0535 to

eligible participants and certified public accountants for such

Program.

(ky1. Payment information relative to chapters 199, 201,
212, 220, 221, and 624 to the Office of Tourism, Trade, and
Economic Development, or its employees or agents that are
identified in writing by the office to the department, in the
administration of the tax refund program for qualified defense
contractors authorized by s. 288.1045 and the tax refund program
for gualified target industry businesses authorized by s.
288.106.

2. Information relative to tax credits taken by a business
under s. 220.191 and exemptions or tax refunds received by a

business under s. 212.08(5) (j) to the Office of Tourism, Trade,
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201| and Economic Development, or its employees or agents that are
202| identified in writing by the office to the department, in the
203| administration and evaluation of the capital investment tax

204| credit program authorized in s. 220.191 and the semiconductor,
205| defense, and space tax exemption program authorized in s.

206 212.08(5) (7).

207 (1) Information relative to chapter 212 and the Bill of
208| Lading Program to the Office of Agriculture Law Enforcement of
209| the Department of Agriculture and Consumer Services 1in the

210| conduct of its official duties.

211 (m) Information relative to chapter 198 to the Agency for
212| Health Care Administration in the conduct of its official

213| Dbusiness relating to ss. 409.901-409.9101.

214 (n) Information contained in returns, reports, accounts, or
215 declarations to the Board of Accountancy in connection with a
216| disciplinary proceeding conducted pursuant to chapter 473 when
217| related to a certified public accountant participating in the
218| certified audits project, or to the court in connection with a
219| civil proceeding brought by the department relating to a claim
220 for recovery of taxes due to negligence on the part of a

221| certified public accountant participating in the certified audits
222| project. In any judicial proceeding brought by the department,
223| upon motion for protective order, the court shall limit

224| disclosure of tax information when necessary to effectuate the
225| purposes of this section.

226 (o) Information relative to ss. 376.70 and 376.75 to the
227| Department of Environmental Protection in the conduct of its
228| official business and to the facility owner, facility operator,

229 and real property owners as defined in s. 376.301.
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230 (p) Information relative to ss. 199.1055, 220.1845, and
231 376.30781 to the Department of Environmental Protection in the
232 conduct of its official business.

233 (g) Names, addresses, and sales tax registration

234 information to the Division of Consumer Services of the

235| Department of Agriculture and Consumer Services in the conduct of
236| its official duties.

237 (r} Information relative to the returns required by ss.
238 175.111 and 185.09 to the Department of Management Services in
239| the conduct of its official duties. The Department of Management
240 Services 1is, in turn, authorized to disclose payment information
241 to a governmental agency or the agency's agent for purposes

242| related to budget preparation, auditing, revenue or financial
243| administration, or administration of chapters 175 and 185.

244 (s) Names, addresses, and federal employer identification
245| numbers, or similar identifiers, to the Department of Highway
246| Safety and Motor Vehicles for use in the conduct of its official
247| duties.

248 (t) Information relative to the tax exemptions under ss.
249 212.031, 212.06, and 212.08 for those persons qualified under s.
250| 288.1258 to the Office of Film and Entertainment. The Department
251| of Revenue shall provide the Office of Film and Entertainment
252 with information in the aggregate.

253 (u) Information relative to s. 220.187 to the Department of
254 FEducation in the conduct of its official business.

255 (v) Information relative to chapter 202 to each local

256| government that imposes a tax pursuant to s. 202.19 in the

2571 conduct of its official duties as specified in chapter 202.

258 Information provided under this paragraph may include, but is not
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limited to, any reports required pursuant to s. 202.231, audit
files, notices of intent to audit, tax returns, and other
confidential tax information in the department's possession
relating to chapter 202. A person or an entity designated by the
local government in writing to the department as requiring access
to confidential taxpayer information shall have reasonable access
to information provided pursuant to this paragraph. Such person
or entity may disclose such information to other persons or
entities with direct responsibility for budget preparation,
auditing, revenue or financial administration, or legal counsel.
Such information shall only be used for purposes related to
budget preparation, auditing, and revenue and financial

administration. Any confidential and exempt information furnished

to a local government, or to any person or entity designated by

the local government as authorized by this paragraph—that—3s
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to-be—roxempt—when sopreovided;—and may not be further disclosed
by the recipient except as provided by this paragraph.

(w) Tax registration information to the Agency for

Workforce Innovation for use in the conduct of its official

duties k3 e~ T F o~ o vz st I rodioeanl oA sy + 1 Derarm oz
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(x) Rental car surcharge revenues authorized by s.
212.0606, reported according to the county to which the surcharge

was attributed to the Department of Transportation.

Disclosure of information under this subsection shall be pursuant

to a written agreement between the executive director and the
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288| agency. Such agencies, governmental or nongovernmental, shall be
289| bound by the same requirements of confidentiality as the

290| Department of Revenue. Breach of confidentiality is a misdemeanor
291 of the first degree, punishable as provided by s. 775.082 or s.
2921 775.083.

293 (9)48)+ The Department of Revenue shall provide returns,
294| reports, accounts, or declarations received by the department,
295 idincluding investigative reports and information, or information
296| contained in such documents, pursuant to an order of a judge of a
297| court of competent jurisdiction or pursuant to a subpoena duces
298 tecum only when the subpoena is:

299 (a) Issued by a state attorney, a United States attorney,
300 or a court in a criminal investigation or a criminal judicial
301| proceeding;

302 (b} Issued by a state or federal grand jury; or

303 (c) Issued by a state attorney, the Department of Legal
304| Affairs, the State Fire Marshal, a United States attorney, or a
305| court in the course of a civil investigation or a civil judicial
306| proceeding under the state or federal racketeer influenced and
307| corrupt organization act or under chapter 896.

308 (10)+48+>(a) Notwithstanding other provisions of this

309 section, the department shall, subject to paragraph (c) and to
310y the safeguards and limitations of paragraphs (b) and (d),

311 disclose to the governing body of a municipality, a county, or a
312| subcounty district levying a local option tax, or any state tax

313| that whieh is distributed to units of local government based upon

314 place of collection, which the department is responsible for
315| administering, names and addresses only of the taxpayers granted

316| a certificate of registration pursuant to s. 212.18(3) who reside
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317| within or adjacent to the taxing boundaries of such municipality,
318} county, or subcounty district when sufficient information is

319| supplied by the municipality, the county, or subcounty district
320| as the department by rule may prescribe, provided such governing
321 bodies are following s. 212.18(3) relative to the denial of an
322 occupatidnal license after the department cancels a dealer's

323| sales tax certificate of registration.

324 (b) Such information shall be disclosed only if the

325| department receives an authenticated copy of a resolution adopted
326| by the governing body requesting it.

327 (c) After receipt of such information, the governing body
328| and its officers and employees are subject to the same

329| requirements of confidentiality and the same penalties for

330| violating confidentiality as the department and its employees.
331 (d) The resolution requesting such information shall

332| provide assurance that the governing body and its officers and

333| employees are aware of the confidentiality hese requirements and

334| of the penalties for their violation of such requirements.;—and
335| The resolution shall describe the measures that will be put into
336 effect to ensure such confidentiality. The officer of the

337| department who is authorized to receive, consider, and act upon

338 such requests shall, if satisfied that the assurances in the

339| resolution are adequate to assure confidentiality, grant the

340 request. ,

341 (e)+e Nothing in this subsection authorizes disclosure of
342| any information prohibited by federal law from being disclosed.

343 (11)+365 Notwithstanding any other provision of this

344 section, with respect to a request for verification of a

345| certificate of registration issued pursuant to s. 212.18 to a
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346| specified dealer or taxpayer or with respect to a request by a
347 law enforcement officer for verification of a certificate of

348 registration issued pursuant to s. 538.09 to a specified

349| secondhand dealer or pursuant to s. 538.25 to a specified

350 secondary metals recycler, the department may disclose whether
351| the specified person holds a valid certificate or whether a

352 specified certificate number is valid or whether a specified

353 certificate number has been canceled or is inactive or invalid
354 and the name of the holder of the certificate. This subsection
355 shall not be construed to create a duty to request verification
356| of any certificate of registration.

357 (12)43+3> The department may provide to a United States

358| Trustee, or his or her designee, for any United States Bankruptcy
359| Court, exclusively for official purposes in connection with

360| administering a bankruptcy estate, information relating to

36l| payment or nonpayment of taxes imposed by any revenue law of this
362 state by a trustee, debtor, or debtor in possession, including
363| any amount paid or due.

364 (13)432)> The department may disclose certain state sales
365| tax information relating to the cancellation or revocation of

366| sales and use tax certificates of registration for the failure to
367 collect and remit sales tax. This information is limited to the
368 sales tax certificate number, trade name, owner's name, business
369 location address, and the reason for the cancellation or

370| revocation.

371 (14)+43F3)» Notwithstanding the provisions of s. 896.102(2),
372 the department may allow full access to the information and

373| documents required to be filed with it under s. 896.102(1) to

374 federal, state, and local law enforcement and prosecutorial
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375| agencies, and to the Office of Financial Regulation of the

376| Financial Services Commission, and any of those agencies may use
377 the information and documents in any civil or criminal

378| investigation and in any court proceedings.

379 (15)+43*4+(a) Notwithstanding any other provision of this

380| section, the department shall, subject to the safeguards

381| specified in paragraph (c), disclose to the Division of

382| Corporations of the Department of State the name, address,

383| federal employer identification number, and duration of tax

384 filings with this state of all corporate or partnership entities
385| which are not on file or have a dissolved status with the

386| Division of Corporations and which have filed tax returns

387| pursuant to either chapter 199 or chapter 220.

388 (b) The Division of Corporations shall use such information
389| only in the pursuit of its official duties relative to

390| nonqualified foreign or dissolved corporations in the recovery of
391 fees and penalties due and owing the state.

392 (c) All information exchanged between the Division of

393| Corporations and the department shall be subject to the same

394| requirements of confidentiality as the Department of Revenue.

395 (16) (a)43+5)> The department may disclose confidential

396| taxpayer information contained in returns, reports, accounts, or
397| declarations filed with the department by persons subject to any
398 state or local tax to the child support enforcement program, to
399 assist in the location of parents who owe or potentially owe a
400| duty of support, as defined in s. 409.2554, pursuant to Title IV-
401 D of the Social Security Act, their assets, their income, and

402| their employer, and to the Department of Children and Family
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403| Services for the purpose of diligent search activities pursuant
404| to chapter 39.

405 (b) Nothing in this subsection authorizes the disclosure of
406| information if such disclosure is prohibited by federal law.

407| Employees of the child support enforcement program and of the
408 Department of Children and Family Services are bound by the same
409| requirements of confidentiality and the same penalties for

410| violation of the reguirements as the department.

411 (17)43F6)> The department may provide to the person against
412| whom transferee liability is being asserted pursuant to s.

413 212.10(1) information relating to the basis of the claim.

414 (18)43++- The department may disclose to a person entitled
415| to compensation pursuant to s. 213.30 the amount of any tax,

416| penalty, or interest collected as a result of information

417 furnished by such person.

418 Section 2. This act shall take effect October 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB GO 06-14 OGSR Total Maximum Daily Loads
SPONSOR(S): Governmentai Operations Committee
TIED BILLS: IDEN./SIM. BILLS: SB 1212
REFERENCE ACTION ANALYS STAFF DIRE@R
Orig. Comm.: Governmental Operations Committee Williamson | MWilliamson _M
1)
2)
3)
4)
5)

SUMMARY ANALYSIS

The Open Government Sunset Review Act requires the Legislature to review each public records and each
public meetings exemption five years after enactment. If the Legislature does not reenact the exemption, it
automatically repeals on October 2™ of the fifth year after enactment.

The bill reenacts the public records exemption for agricultural records relating to processes or methods of
production, costs of production, profits, or other financial information held by the Department of Agriculture and
Consumer Services. The exemption will repeal on October 2, 2006, if this bill does not become law.

The bill may have a minimal non-recurring positive fiscal impact on state government. The bill does not appear
to have a fiscal impact on local government.

This document does not refiect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: pcb14a.GO.doc
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
This bill does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
Background

The Florida Watershed Restoration Act and Total Maximum Daily Loads

The federal Water Pollution Control Act of 1972, commonly referred to as the Clean Water Act (CWA),
established the basic framework for pollution control in the nation’s water bodies. Its primary goal was
to have the nation’s water bodies clean and useful. By setting national standards and regulations for
the discharge of pollution, the intent of the CWA was to restore and protect the health of the nation’s
water bodies.’

Section 305(b) of the CWA requires states to submit to Congress a biennial report on the water quality
of their lakes, streams, and rivers. A partial list of water bodies that qualify as “impaired” (i.e., do not
meet specific pollutant limits for their designated uses) must be submitted to the U.S. Environmental
Protection Agency under section 303(d) of the CWA. States are required to develop total maximum
daily loads (TMDL) for each pollutant that exceeds the legal limits for that water body. Section 303(d)
and the development of TMDLs generally were ignored by the states until environmental groups began
filing lawsuits.

In 1999, the Florida Legislature passed the Florida Watershed Restoration Act (WRA), which codified
the establishment of TMDLs for pollutants of water bodies.®> The WRA requires the Department of
Environmental Protection (DEP) to promulgate rules relating to the methodology for assessing,
calculating, allocating, and implementing the TMDL process.* The WRA also directs that the TMDL
process be integrated with existing protection and restoration programs, and coordinated with all state
agencies and affected parties.’

TMDLs describe the amount of each pollutant a water body can receive without violating state water
quality standards.® TMDLs are the sum of waste load allocations, load allocations, and a margin of
safety to account for uncertain conditions. Waste load allocations are pollutant loads attributable to
existing and future point sources, such as discharges from industry and sewage facilities. Load
allocations are pollutant loads attributable to existing and future nonpoint sources such as the runoff
from farms, forests, and urban areas. Even though an individual discharge into a water body may meet
established standards, the cumulative and multiplier effect of discharges from numerous sources can
cause a water body not to meet the quality standards.’

DEP may develop a basin management action plan (BMAP) as part of the development and
implementation of a TMDL for a water body.? The plan must:

; See House of Representatives Staff Analysis HB 1839 CS by the State Resources Council, April 25, 2005, at 2.
Id

3 Chapter 99-223, Laws of Florida; s. 403.067, F.S.

* Section 403.067(3)(b), F.S.

3 Subsections (1) and (3) of section 403.067, F.S.

® Section 403.067(6)(a), F.S.

7 See House of Representatives Staff Analysis HB 1839 CS by the State Resources Council, April 25, 2005, at 2.

¥ Section 403.067(7)(a)1., F.S.
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¢ Integrate appropriate management strategies available to the state through existing water
quality protection programs to achieve the TMDL,;

Restore designated uses of the water body;

Provide for phased implementation of strategies;

Establish a schedule for implementing strategies;

Establish a basis for evaluating the plan’s effectiveness;

Identify feasible funding strategies; and

Equitabgy allocate pollutant reductions to basins as a whole or to each point or nonpoint
source.

The BMAP also must include milestones for implementation and water quality improvement, and an
associated water quality monitoring component sufficient to evaluate whether reasonable progress in
pollutant load reductions is achieved over time.'® Progress assessments are required every five years
and revisions to the plan are required, as appropriate."’

Public Records Exemption

Current law provides a public records exemption for certain agricultural records. Individual agricultural
records relating to processes or methods of production, or relating to costs of production, profits, or
other financial information that are reported to the Department of Agriculture and Consumer Services
as part of best management practices for reducing water pollution are confidential and exempt'? from
public records requirements.” Upon request, the department may release the confidential and exempt

records to DEP or any water management district.

Pursuant to the Open Government Sunset Review Act," the exemption will repeal on October 2, 2006,
unless reenacted by the Legislature.

Effect of Bill

The bill removes the repeal date, thereby reenacting the public records exemption. It also makes
editorial changes.

The bill removes the provision requiring DEP or any water management district with authorized access
to such records to maintain the confidential and exempt status of those records. In Ragsdale v. State,"®
the Supreme Court held that

[T]he applicability of a particular exemption is determined by the document being
withheld, not by the identity of the agency possessing the record . . . the focus in
determining whether a document has lost its status as a public record must be on the
policy behind the exemption and not on the simple fact that the information has changed
agency hands.™

’Id.

' Section 403.067(7)(a)5., F.S.

"1d

"2 There is a difference between records that are exempt from public records requirements and those that are confidential and exempt.
If the Legislature makes a record confidential and exempt, such record cannot be released by an agency to anyone other than to the
persons or entities designated in the statute. See Attorney General Opinion 85-62. If a record is simply made exempt from disclosure
requirements, an agency is not prohibited from disclosing the record in all circumstances. See Williams v. City of Minneola, 575 So.2d
683, 687 (Fla. 5th DCA), review denied, 589 So.2d 289 (Fla. 1991).

1* Section 403.067(7)(c)5., F.S.

" Section 119.15, F.S.

13720 S0.2d 203 (Fla. 1998).

1 1d at 206, 207.
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In City of Riviera Beach v. Barfield," the court stated “[h]ad the legislature intended the exemption for
active criminal investigative information to evaporate upon the sharing of that information with another
criminal justice agency, it would have expressly provided so in the statute.””® As such, the provision is
unnecessary and has been removed, because had the Legislature intended for the confidential and
exempt status to evaporate then the Legislature would have stated as much.

C. SECTION DIRECTORY:
Section 1 amends s. 403.067(7), F.S., to remove the October 2, 2006, repeal date.

Section 2 provides an effective date of October 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

This bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:

The bill may represent a minimal non-recurring positive impact on state expenditures. A bill
enacting or amending a public records exemption causes a non-recurring negative fiscal impact in
the year of enactment as a result of training employees responsible for replying to public records
requests. In the case of bills reviewed under the Open Government Sunset Review process,
training costs are incurred if the bill does not pass or if the exemption is amended, as retraining is
required. Because the bill eliminates the repeal of the exemption, state government may recognize
a minimal nonrecurring decrease in expenditures because employee-training activities are avoided.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

This bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:

This bill does not create, modify, amend, or eliminate local expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

Ill. COMMENTS

A. CONSTITUTIONAL ISSUES:

17642 So.2d 1135 (Fla. 4™ DCA 1994), review denied, 651 So. 2d 1192 (Fla. 1995). In Barfield, Barfield argued that once the City of
West Palm Beach shared its active criminal investigative information with the City of Riviera Beach the public records exemption for
such information was waived. Barfield based that argument on a statement from the 1993 Government-In-The-Sunshine Manual (a
booklet prepared by the Office of the Attorney General). The Attorney General opined “once a record is transferred from one public
agency to another, the record loses its exempt status.” The court declined to accept the Attorney General’s view. Asa result, that
statement has been removed from the Governmenti-In-The-Sunshine Manual.

B 1d at 1137.
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1. Applicability of Municipality/County Mandates Provision:

This bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. This bill does not reduce the percentage of a state tax shared with counties or
municipalities. This bill does not reduce the authority that municipalities have to raise revenue.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
Open Government Sunset Review Act

The Open Government Sunset Review Act sets forth a legislative review process for newly created or
substantially amended public records or public meetings exemptions. It requires an automatic repeal of
the exemption on October 2™ of the fifth year after creation or substantial amendment, unless the
Legislature reenacts the exemption.

The Act provides that a public records or public meetings exemption may be created or maintained only
if it serves an identifiable public purpose, and may be no broader than is necessary to meet one of the
following purposes:

e Allowing the state or its political subdivisions to effectively and efficiently administer a
governmental program, which administration would be significantly impaired without the
exemption;

o Protecting sensitive personal information that, if released, would be defamatory or would
jeopardize an individual's safety. However, only the identity of an individual may be exempted
under this provision; or,

e Protecting trade or business secrets.

If, and only if, in reenacting an exemption that will repeal, the exemption is expanded (essentially
creating a new exemption), then a public necessity statement and a two-thirds vote for passage are
required because of the requirements of Art. 1, s. 24(c), Florida Constitution. If the exemption is
reenacted with grammatical or stylistic changes that do not expand the exemption, if the exemption is
narrowed, or if an exception to the exemption is created (e.g., allowing another agency access to the
confidential or exempt records), then a public necessity statement and a two-thirds vote for passage
are not required.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.
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1 A bill to be entitled

2 An act relating to a review under the Open Government

3 Sunset Review Act regarding total maximum daily loads:;

4 amending s. 403.067, F.S.; making editorial changes;

5 removing superfluous language; deleting the provision that

6 provides for the repeal of the exemption under the Open

7 Government Sunset Review Act; providing an effective date.

8

9| Be It Enacted by the Legislature of the State of Florida:

10 ‘

11 Section 1. Paragraph (c) of subsection (7) of section

12 403.067, Florida Statutes, is amended to read:

13 403.067 Establishment and implementation of total maximum
14 daily loads.--

15 (7) DEVELOPMENT OF BASIN MANAGEMENT PLANS AND

16 IMPLEMENTATION OF TOTAL MAXIMUM DAILY LOADS.--

17 (c) Best management practices.--

18 1. The department, in cooperation with the water management
19| districts and other interested parties, as appropriate, may
20| develop suitable interim measures, best management practices, or
21| other measures necessary to achieve the level of pollution
22 reduction established by the department for nonagricultural
23| nonpoint pollutant sources in allocations developed pursuant to
24| subsection (6) and this subsection. These practices and measures
25| may be adopted by rule by the department and the water management
26 districts pursuant to ss. 120.536(1) and 120.54, and, where
27 adopted by rule, shall be implemented by those parties
28| responsible for nonagricultural nonpoint source pollution.
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29 2. The Department of Agriculture and Consumer Services may
30| develop and adcpt by rule pursuant to ss. 120.536(1) and 120.54
31| suitable interim measures, best management practices, or other

32| measures necessary to achieve the level of pollution reduction

33| established by the department for agricultural pollutant sources
34| in allocations developed pursuant to subsection (6) and this

35 subsection. These practices and measures may be implemented by

36| those parties responsible for agricultural pollutant sources and
37| the department, the water management districts, and the

38 Department of Agriculture and Consumer Services shall assist with
39| implementation. In the process of developing and adopting rules
40| for interim measures, best management practices, or other

41| measures, the Department of Agriculture and Consumer Services

42 shall consult with the department, the Department of Health, the
43| water management districts, representatives from affected farming
44 groups, and environmental group representatives. Such rules shall
45| also incorporate provisions for a notice of intent to implement
46| the practices and a system to assure the implementation of the

47| practices, including recordkeeping reguirements.

48 3. Where interim measures, best management practices, or

49| other measures are adopted by rule, the effectiveness of such

50| practices in achieving the levels of pollution reduction

51| established in allocations developed by the department pursuant
52 to subsection (6) and this subsection shall be verified at

53| representative sites by the department. The department shall use
541 best professional judgment in making the initial verification

55/ that the best management practices are effective and, where

56| applicable, shall notify the appropriate water management

57| district and the Department of Agriculture and Consumer Services
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of its initial verification prior to the adoption of a rule
proposed pursuant to this paragraph. Implementation, in
accordance with rules adopted under this paragraph, of practices
that have been initially verified to be effective, or verified to
be effective by monitoring at representative sites, by the
department, shall provide a presumption of compliance with state
water quality standards and release from the provisions of s.
376.307(5) for those pollutants addressed by the practices, and
the department is not authorized to institute proceedings against
the owner of the source of pollution to recover costs or damages
associated with the contamination of surface water or groundwater
caused by those pollutants.

4. Where water quality problems are demonstrated, despite
the appropriate implementation, operation, and maintenance of
best management practices and other measures according to rules
adopted under this paragraph, the department, a water management
district, or the Department of Agriculture and Consumer Services,
in consultation with the department, shall institute a
reevaluation of the best management practice or other measure.
Should the reevaluation determine that the best management
practice or other measure requires modification, the department,
a water management district, or the Department of Agriculture and
Consumer Services, as appropriate, shall revise the rule to
require implementation of the modified practice within a
reasonable time period as specified in the rule.

5. Fmdiwiduat—Agricultural records relating to processes or

methods of production, er—retating te—costs of production,
14 =)

profits, or other financial information held by which—are
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87| Department of Agriculture and Consumer Services pursuant to

88 subparagraphs 3. and 4. or pursuant to any rule adopted pursuant
89| to subparagraph 2. are sheddt—Pbe-confidential and exempt from s.
90 119.07(1) and s. 24(a), Art. I of the State Constitution. Upon

91| request, records made confidential and exempt pursuant to this

92 subparagraph shall be released to ef—the department or any water

93| management district—the Pepartment—ofAgriculture—andConsumer
94| Servieces—shall-makesuehdndividuastagricuttural—recerds
95
96
97
98
99

100| =xepeal—through recpactment—by the Legislatures

101 6. The provisions of subparagraphs 1. and 2. shall not

102| preclude the department or water management district from

103| requiring compliance with water quality standards or with current
104| best management practice requirements set forth in any applicable
105| regulatory program authorized by law for the purpose of

106| protecting water quality. Additionally, subparagraphs 1. and 2.
107| are applicable only to the extent that they do not conflict with
108| any rules adopted by the department that are necessary to

109| maintain a federally delegated or approved program.

110 Section 2. This act shall take effect October 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB GO 06-27 Strategic Asset Lands Management
SPONSOR(S): Governmental Operations Committee
TIED BILLS: IDEN./SIM. BILLS: SB 2070

REFERENCE ACTION ANALYST %’KFF DIREZYOR
Orig. Comm.: Governmental Operations Committee Brown w/ Williamson
1)
2)
3)
4)
5)

SUMMARY ANALYSIS

The bill revises sections of statute pertaining to the inventory, acquisition, management, sale, and exchange of
state lands. Specifically, the bill:

e Requires that all lands titled in the name of the Board of Trustees of the Internal Improvement
Trust Fund or any state agency be inventoried and mapped.

o Authorizes the Department of Environmental Protection (DEP) to contract with the Florida
Natural Areas Inventory to implement mapping requirements subject to legislative appropriation.

¢ Clarifies responsibilities of the Division of State Lands (division) at DEP with respect to
nonconservation lands, and limits the Acquisition and Restoration Council’s oversight of state
lands to conservation lands.

e Revises the state's sale and exchange process to create a distinction between the sale of state
lands as surplus property and the exchange of state lands for land of equal or higher benefit.

» Directs the division to keep records of all requests for the sale or exchange of state lands, and
provides that all requests for the state to sell or exchange property be made in writing.

o Expands the purposes for which a local government may use surplused or exchanged property
to include affordable housing projects or meeting the capital improvements element or a
concurrency requirement of a local comprehensive land use plan.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
Provide limited government —

The bill potentially reduces the number of steps required to sell or exchange surplus state land, thereby
delivering unused government land back to county tax rolls.

The bill requires the Division of State Lands to contract with the Florida Natural Areas Inventory at
Florida State University for certain mapping and inventory services.

B. EFFECT OF PROPOSED CHANGES:
Ownership, Management, and Inventory of State Lands

Current Situation

Art. IV, s. 4 of the State Constitution, establishes the Governor, the Chief Financial Officer, the Attorney
General, and the Commissioner of Agriculture as the Board of Trustees (BOT) of both the Internal
Improvement Trust Fund and the Land Acquisition Trust Fund. The BOT is charged with the
acquisition, administration, management, control, supervision, conservation, protection, and disposition
of all lands owned by, or which may inure to, the state or any of its agencies, except as otherwise
provided by law.! Section 253.02, F.S., provides that the board may not sell, transfer, or otherwise
dispose of any lands the title to which is vested in the BOT except by a vote of at least three of the four
trustees.

Statutory provisions governing the acquisition and disposal of lands by the state are contained in
Chapters 253 and 259, F.S. The Department of Environmental Protection (DEP) is directed to provide
administrative staff to the BOT, and the Division of State Lands (Division) within DEP performs staff
duties and functions related to the acquisition, administration, and disposition of lands which are titled
in the name of the BOT.?

Concurrent with the Division’s support of the BOT, the Acquisition and Restoration Council (ARC)® is
responsible for evaluating, selecting, and ranking land acquisition projects, and can add or delete
projects from the master acquisition list.* At least once a year, the list approved by ARC is submitted to
the BOT for approval.” The BOT can remove projects from the list but may not add projects and may
not reprioritize the list.° The ARC is supported by Division staff. Under current statutes, the roles of the
Divisian and the ARC are sometimes unclear in relation to conservation lands vs. non-conservation
lands.

' Section 253.02, F.S.

* Section 253.002, F.S.

3 The ARC is created in s. 259.035, F.S., and consists of nine members — four appointees of the Governor, the Secretary of the
Department of Environmental Protection, the Director of the Division of Forestry of the Department of Agriculture and Consumer
Affairs, the Executive Director of the Florida Fish and Wildlife Conservation Commission, the Director of the Division of Historical
Resources at the Department of State, and the Secretary of the Department of Community Affairs.

* Section 259.035(4) — (6), F.S.

*1d

% See generally s. 259.041, F.S.

7 Broadly speaking, the term “conservation lands” means any lands purchased by the state under its land-acquisition programs
described in Chapter 259, F.S. These programs include Florida Preservation 2000 and Florida Forever programs. “Non-conservation

lands” are, by definition, all other state lands.
STORAGE NAME: pcb27.GO.doc PAGE: 2
DATE: 3/16/2006



Changes

The bill clarifies the obligations of the BOT, Division, and ARC, and streamlines BOT'’s authority to sell
or exchange state land. The bill identifies sales and exchanges as two separate methods of state land
disposal, and clarifies sections in which the distinction between a sale and an exchange is required.

The Division is authorized to review all requests to sublease non-conservation lands, all land
management plans for non-conservation lands, and all requests to sell or exchange nonconservation
lands owned by the state. Similarly, the bill removes all responsibilities relating to non-conservation
lands from the ARC, and clarifies that ARC will review all requests to sublease conservation lands, all
land management plans for conservation lands, and all requests to sell or exchange conservation lands
owned by the state.

The bill authorizes the Division to contract with the Florida Natural Areas Inventory® in order to improve
the inventory requirements contained in Chapter 253, F.S.° In an additional attempt to improve the
inventory status, the bill directs the Department of Revenue to share current tax roll data used to
prepare the BOT inventory with the Division for use in compiling an additional inventory of all state,
federal, water management district, and local government lands.’® The BOT’s annual inventory of all
publicly owned lands in the state must include a summary of all surplus lands sold and exchanged by
the state each year, and must indicate if those lands were acquired or managed by the state for
conservation purposes or if they were non-conservation lands.

Surplus Lands
Current

The disposal of surplus state lands is controlled by statutory and constitutional' provisions which
provide for the sale or exchange of state lands. To dispose of non-conservation lands, the BOT must
determine that the property is no longer needed.'® To dispose of conservation lands, the BOT must
determine that the property is no longer needed for the conservation purposes for which it was
acquired,” and in cases where conservation land is exchanged, the exchange must result in a net
positive conservation benefit to the state.” In all cases, the surplusing of state lands requires an
affirmative vote of at least three of the members of the BOT." All property sold or exchanged by the
BOT first must be offered to the county in which the property is located.™

Section 253.0341, F.S., creates an expedited surplusing process for local governments to submit a
surplus request directly to the BOT. The BOT may make a determination to surplus non-conservation
lands without a recommendation of the ARC or the Division, and must consider the local government
request within 60 days of receipt.” Local government requests for the state to surplus conservation
lands must be reviewed by the ARC for a recommendation on the request, and a final determination

® The FNAI is a non-profit organization administered by Florida State University, and is a member of The Nature Conservancy’s
international network of environmental programs. On its website at www.fnai.org, the group describes its primary mission as
“gathering, interpreting, and disseminating information critical to the conservation of Florida's biological diversity.” Funding to the
FNALI is provided through contracts and grants including work for DEP, the Florida Fish and Wildlife Conservation Commission, and
other state and federal agencies.

? See ss. 253.034(8)(a) and 253.03(8)(a), F.S.

' The Department of Revenue currently is directed to share this data with the President of the Senate and the Speaker of the House of
Representatives.

" Art. X, s. 18, Constitution of the State of Florida (adopted November 1998).

2 Section 253.034(6), F.S.

13 Id

14 ]d

15 ]d

'8 Section 253.034(6)(f), F.S. This requirement is waived when the request to surplus is made under s. 253.034(6)(j), F.S.

'” Section 253.0341, F.S.
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must be made by the BOT within 120 days of receipt of the request. '® Local governments purchasing
surplus property for less than appraised value must retain the title for at least ten years. ® Lands may
be purchased by county governments for purposes of building internal improvements such as public
schools, libraries, fire or police substations.?

Surplusing requests may be made by any public or private entlty or person and are submitted to the
lead managing agency for review prior to review by the ARC.?' Requests for surplusing submitted by
an entity other than a local government are guided by the provisions of s. 253.034(6), F.S.

Changes

The bill revises the state's surplusing process to provide that conservation lands determined by the
BOT as eligible for sale or exchange are reclassified as nonconservation lands.

All lands determined by the BOT as eligible for sale are designated as surplus land and may be sold by
an affirmative vote of at least three BOT members. Lands deemed eligible for exchange must be
exchanged by a vote of at least three BOT members. Non-conservation lands not included in any
agency’s land use plan are deemed surplus and are recommended for sale or exchange, unless (i) the
Division issues a written justification detailing the reason for retaining the land, or (ii) an agency revises
its land use plan to incorporate the parcel at issue.

The bill clarifies that conservation land exchanges must result in a net positive conservation benefit to
the state, and expands the purposes for which a local government may use surplus or exchanged
property. These additional uses include affordable housing projects or programs, or to meet the capital
improvements element or a concurrency requirement of a local comprehensive land use plan.

With regard to public requests to sell or exchange state lands, the bill requires that requests be
submitted in writing by the public or private entity or person making the request and that denial of a
request for the sale or exchange of state lands be made in writing and include the reason for denial.
The Division must keep records of all requests for the sale or exchange of state lands and keep records
of approvals or denials of those requests. The lead managing agency must submit a copy of the
request for sale or exchange of state lands to the Division for its records.

. SECTION DIRECTORY:

Section 1 amends s. 253.002, F.S., providing additional definitions.

Section 2 amends s. 253.03, F.S., providing additional requirements for the Division’s obligation to
inventory state lands.

Section 3 amends s. 253.034, F.S., streamlining and clarifying provisions regarding surplus lands and
the duties of the BOT, the Division, and the ARC.

Section 4 amends 253.0341, F.S., clarifying processes relating to the sale or exchange of surplus land
to county or local governments.

Section 5 amends 253.42, F.S., adding additional public purposes for which local governments may
accept state surplus land.

Section 6 provides an effective date of July 1, 2006.

1% Section 253.034(6)(g)2., F.S.
2 Section 253.034(6)(H), F.S.

21 Section 253.034(6)(j), F.S.
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Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not directly create, modify, amend, or eliminate a state revenue source. If the
legislation results in additional sales of surplus lands, the state would be the recipient of such funds.

2. Expenditures:

The bill does not create, modify, amend, or eliminate a state expenditure.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not directly create, modify, amend, or eliminate a local revenue source. Local
governments may see a slight increase in the local property tax base if more surplus state lands are
returned to the general public.

2. Expenditures:

The bill does not create, modify, amend, or eliminate a local expenditure.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

lll. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

The bill conforms the Board’s current authority to proscribe rules relating to the Division of State Land
to language changes made throughout the bill. The authority is not substantively broadened or
lessened.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.
IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.

STORAGE NAME: pcb27.GO.doc PAGE: 5
DATE: 3/16/2006



FLORIDA H O U S E O F REPRESENTATIVES

BILL ORIGINAL YEAR
1 A bill to be entitled
2 An act relating to state lands; amending s. 253.002, F.S.;
3 clarifying the duties of the Department of Environmental
4 Protection, the water management districts, and the
5 Department of Agriculture and Consumer Services with
6 respect to state lands; authorizing the Board of Trustees
7 of the Internal Improvement Trust Fund to delegate certain
8 duties; amending s. 253.03, F.S., relating to the
9 administration of state lands by the board of trustees;
10 requiring that an inventory of publicly owned lands
11 identify lands exchanged by the state and surplus lands
12 sold by the state; requiring that the Department of
13 Revenue submit current tax roll data to the board of
14 trustees and to the Division of State Lands to be used for
15 inventory purposes; amending s. 253.034, F.S.; revising
16 definitions; clarifying requirements for the use of lands
17 acquired for greenways and trails; requiring that all
18 management agreements, leases, or other instruments
19 authorizing the use of state lands be reviewed by the
20 board of trustees or its designees; authorizing the
21 Division of State Lands to review subleases for
22 conservation lands less than 160 acres in size; providing
23 for the Acquisition and Restoration Council to review only
24 land management plans for conservation lands; revising
25 requirements relating to the disposal of state lands;
26 requiring that state lands determined to be eligible for
27 sale by the board of trustees be designated as surplus
28 lands; providing that lands determined by the board to be
29 eligible for exchange may not be designated as surplus
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FLORIDA H O U S E O F R EPRESENTATIVES

BILL ORIGINAL YEAR
30 lands; requiring that the sale or exchange of state
31 conservation lands result in a net positive conservation
32 benefit; authorizing the Division of State Lands to
33 recommend the sale or exchange of nonconservation lands
34 directly to the board of trustees; authorizing the
35 Acquisition and Restoration Council to recommend to the
36 board of trustees that the sale or management of state
37 conservation lands i1s more appropriate to a county or
38 other 'unit of local government; expanding the purposes for
39 which a county or local government may use lands purchased
40 from or exchanged with the state; providing for the
41 Division of State Lands to recommend to the board of
42 trustees that the sale or management of nonconservation
43 lands is more appropriate to a county or other unit of
44 local government; providing that local government uses of
45 nonconservation lands may not be limited by the board of
46 trustees; requiring that all requests for the sale or
47 exchange of state lands be submitted in writing to the
48 lead managing agency; requiring that requests be reviewed
49 by the lead managing agency within a specified timeframe;
50 establishing a process for the Division of State Lands or
51 the Acgquisition and Restoration Council to hear reguests
52 not heard by the lead managing agency in a timely fashion;
53 requiring that the denial of all requests be made in
54 writing and include the reason for denial; requiring that
55 the Division of State Lands keep records documenting all
56 requests for the sale or exchange of state lands;
57 providing circumstances in which state lands being sold or
58 exchanged need not be offered first to local or state
Page 2 of 33
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60
61
62
63
64
65
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68
69
70
71
12
73
74
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76
17
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79
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81
82
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84
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86
87

BILL ORIGINAL YEAR

governments; requiring state agencies collecting
information that may be useful to the Division of State
Lands in preparing the state inventory of lands to share
that information with the division; requiring that the
state inventory of lands be completed by a specified date;
amending s. 253.0341, F.S.; providing for requests by
counties and local governments for the sale or exchange of
state lands to be submitted in writing directly to the
board of trustees; authorizing the board of trustees to
sell or exchange state nonconservation lands without a
review by the Division of State Lands; removing the
authority of the Acquisition and Restoration Council to
review such requests; providing an exception for property
being offered by the state for sale or exchange to a local
government; amending s. 253.42, F.S.; revising
requirements for the exchange of state lands by the board
of trustees; establishing conditions in which uses of
property by a local government are not subject to approval
by the board of trustees and may not be considered by the
board of trustees as a condition of exchange; expanding
the purposes for which property exchanged by the state may
be used by a county or unit of local government; providing

an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 253.002, Florida Statutes, 1s amended to

read:

(Substantial rewording of section. See
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BILL ORIGINAL YEAR
88 s. 253.002, F.S., for present text.)
89 253.002 Department of Environmental Protection, water

90| management districts, and Department of Agriculture and Consumer

91 Services; duties with respect to state lands.--

92 (1) As used in this section, the term:

93 (a) "Board" means the Board of Trustees of the Internal

94 Improvement Trust Fund.

95 (b) "Department" means the Department of Environmental

%6 Protection.

97 (c) "District" means a water management district created in
98| s. 373.069.
99 (2) (a) The Department of Environmental Protection shall

100| perform all staff duties and functions related to the

101 acquisition, administration, and disposition of all state lands,

102 title to which 1is or will be vested in the Board of Trustees of

103| the Internal Improvement Trust Fund. Staff duties and functions

104 include the collection, compilation, distribution, and mapping of

105 data that documents all state-owned lands and identifies

106 conservation and nonconservation lands, as those lands are

107 defined in this chapter. All lands titled in the name of the

108| board or any state agency shall be inventoried and mapped.

109| Subject to legislative appropriation, the department may contract

110| with the Florida Natural Areas Inventory at Florida State

111| University as necessary to implement the provisions of this

112| paragraph.

113 (b) Unless expressly prohibited by law, the board may

114 delegate to the department any statutory duty or obligation

115 relating to the acquisition, administration, or disposition of

116 lands, title to which is or will be vested in the board. However,

Page 4 of 33
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BILL ORIGINAL YEAR

117 the ability to use, transfer, withdraw, or sell water on or under

118 lands, title to which shall be vested in the board or any state

119 agency, may not be negotiated by the board or department as a

120| condition of acquiring the property.

121 (3) A water management district shall perform all staff

122 duties and functions related to the review of applications to use

123 sovereignty submerged lands for an activity regulated under part

124 IV of chapter 373 and for which the district has permitting

125| authority as provided in an operating agreement adopted pursuant

126| to s. 373.046(4). The board may delegate the authority for a

127| water management district to take final agency action, without

128| any action on behalf of the board, for such applications;

129| however, the responsibility of a district under this subsection

130| 1is subject to the department's general supervisory authority

131 established in s. 373.026(7).

132 (4) The Department of Agriculture and Consumer Services

133| shall perform the staff duties and functions related to the

134 review of applications and compliance with conditions for the use

135| of sovereignty submerged lands under authorizations or leases

136 issued pursuant to ss. 253.67-253.75 and 597.010. The board may

137 delegate to the Department of Agriculture and Consumer Services

138| the authority to take final agency action on behalf of the board

139| concerning applications for the use of sovereignty submerged

140y lands for activities for which that department is responsible

141| pursuant to ss. 253.67-253.75 and 597.010. Upon issuing an

142| aquaculture lease or conducting other real property transactions

143| relating to agquaculture, the Department of Agriculture and

144 Consumer Services must send a copy.of the lease or real property

145 document and the accompanying survey to the department.
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BILL ORIGINAL YEAR

146 (5) The board shall retain ‘the authority to take final

147| agency action on establishing any areas for leasing, new leases,

148| expanding existing lease areas, or changing the type of

149] activities authorized in existing leases.

150 (6) The board is not limited or prohibited from amending

151| any authority delegated under this section, and shall adopt by

152 rule any delegation of authority to take final agency action

153| without action by the board on applications for the uses of

154 sovereignty submerged lands authorized in this section. Final

155| agency actions taken by the department, a district, or the

156 Department of Agriculture and Consumer Services, without action

157| by the board, for applications to use sovereignty submerged lands

158| are subject to s. 373.4275.

159 (7) Notwithstanding any other provisions of this section,

160 the board, the department, and the Department of Legal Affairs

10l| retain the concurrent authority to assert or defend title to

162 sovereignty submerged lands.

163 Section 2. Paragraphs (a) and (b) of subsection (8) of

164 section 253.03, Florida Statutes, are amended to read:

165 253.03 Board of trustees to administer state lands; lands
166| enumerated.--

167 (8) {a) The Board of Trustees of the Internal Improvement
168| Trust Fund shall prepare, using tax roll data provided by the
169| Department of Revenue, an annual inventory of all publicly owned
170| lands within the state. Such inventory must shedld include all
171 lands owned by any unit of state government or local government;
172} by the Federal Government, to the greatest extent possible; and

173| by any other public entity. The inventory also must include a

174| summary of all surplus lands sold by the state and all lands

Page 6 of 33
PCB GO 06-27

CODING: Words stricken are deletions; words underlined are additions.



F L ORIDA H O U S E O F R EPRESENTATI VE S

BILL ORIGINAL YEAR

175] exchanged by the state and must indicate whether the lands sold

176| or exchanged were acquired or managed for conservation purposes

177 or were nonconservation lands. The board shall submit a summary

178 report of the inventory and a list of major discrepancies between
179} the inventory and the tax roll data to the President of the

180 Senate and the Speaker of the House of Representatives on or

181 before March 1 of each year.

182 (b} In addition to any other parcel data available, the

183| 4inventory shall include a legal description or proper reference
184| thereto, the number of acres or square feet within the

185| Dboundaries, and the assessed value of all publicly owned uplands.
186 To the greatest extent practicable, the legal description or

187| proper reference thereto and the number of acres or square feet
188 shall be determined for all publicly owned submerged lands. For
189| the purposes of this subsection, the term "submerged lands" means
190| publicly owned lands below the ordinary high-water mark of fresh
191| waters and below the mean high-water line of salt waters

192| extending seaward to the outer jurisdiction of the state. By

193 October 31 of each year, the Department of Revenue shall furnish,
194 in machine-readable form, annual, current tax roll data for

195] public lands to the board and to the Division of State Lands to

196| be used in compiling the inventory and the inventory required in

197 s. 253.034(8).

198 Section 3. Section 253.034, Florida Statutes, is amended to
199| read:

200 253.034 State-owned lands; management; uses; disposal.--
ZOl (1) (a) All lands acquired to fulfill the purposes of

202| purswvapt—+te chapter 259 shall be managed to serve the public

203| 1interest by protecting and conserving land, air, water, and the
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204 state's natural resources, which contribute to the public health,
205] welfare, and economy of the state. These lands shall be managed
206| to provide for areas of natural-resource-based matural-—reseurece

207| based-recreation, and to ensure the survival of plant and animal
208 species and the conservation of finite and renewable natural

209| resources. The state's lands and natural resources shall be

210| managed using a stewardship ethic that assures these resources

211 will be available for the benefit and enjoyment of all people of

212} the state;—beothpresent—and future. It 1s the intent of the

213| Legislature that, where feasible and consistent with the goals of
214| protection and conservation of natural resources assoclated with
215] lands held in the public trust by the Board of Trustees of the
216 Internal Improvement Trust Fund, public land not designated for
217 single-use purposes pursuant to paragraph (2) (b) be managed for
218| multiple-use purposes. All multiple-use land management

219| strategies shall address public access and enjoyment, resource
220| conservation and protection, ecosystem maintenance and

221} protection, and protection of threatened and endangered species,
222 and the degree to which public-private partnerships or endowments
223] may allow the entity with management responsibility to enhance
224 its ability to manage these lands. The council created in s.

225 259.035 shall recommend rules to the board of trustees, and the
226| board shall adopt rules necessary to carry out the purposes of
227| this section.

228 (b) Where necessary and appropriate for all state-owned

229 lands located in projects that are larger than 1,000 acres and

230| that are managed for multiple uses, buffers may be formed around

231| any areas regquiring special protection or having special

232 management needs. The total acreage used to form any such buffers
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233| may not exceed more than one-half of the total acreage of the

234| entire project. Multiple uses within a buffer area may be

235| restricted to provide the necessary buffering effect desired.

236| Multiple use in this context includes uses of land or resources

237| by more than one management entity, including private-sector land

238| managers. Lands identified as multiple-use lands in a land

239| management plan shall be managed to enhance and conserve the

240} lands and resources for the enjoyment of the people of the state.

241 (c) All submerged lands shall be considered single-use

242| lands and shall be managed primarily for the maintenance of

243| essentially natural conditions, the propagation of fish and

244| wildlife, and public recreation, including hunting and fishing

245] where deemed appropriate by the managing entity.

246 (d) Lands acquired for uses other than conservation,

247 outdoor resource-based recreation, or archaeological or historic

248| preservation may not be designated conservation lands except as

249 otherwise authorized under this section. These lands include, but

250 are not limited to, correction and detention facilities, military

251 installations and facilities, state office buildings, maintenance

252 yards, state university or state community college campuses,

253 agricultural field stations or offices, tower sites, law

254 enforcement and license facilities, laboratories, hospitals,

255| clinics, and other sites that possess no significant natural or

256 historical resources.

257 (e) Lands acquired by the state as a gift, through

258| donation, or by any other conveyance for which no consideration

259| was paid, and which are not managed for conservation, outdoor

260 resource-based recreation, or archaeological or historic

261| preservation under a land management plan approved by the board
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updated, may be evaluated by the Board of Trustees of the
Internal Improvement Trust Fund on a case-by-case basis to
determine if they will be designated conservation lands.

(d) "Council" means the Acquisition and Restoration Council

259.035.

created in s.

(e) "Division" means the Division of State Lands within

the Department of Environmental Protection.

(3) In recognition that

4
=

recreational trails purchased with
funds of the greenways and trails program

have had

0]

.
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historic transportation uses and that their linear character may

extend many miles, transportation crossings shall be allowed on
259.101(3) (g)

Where these crossings are determined to be

recreational trails purchased pursuant to s. or s.

259.105(3) (h).

necessary, the location and design must balance the need to

protect trails users from collisions with automobiles and, to the

greatest extent possible, the use of overpasses and underpasses

should be considered in order to mitigate the effects on humans

and environmental resources. The value of the land shall be paid

and based on fair market value. +£he-L

h noe
t
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(4) (a)

No management agreement,

authorizing the use of lands owned by the Board of Trustees of
the Internal Improvement Trust Fund shall be executed for a
period greater than is necessary to provide for the reasonable

use of the land for the existing or planned life cycle or

amortization of the improvements,

perpetuity may be granted by the Board of Trustees of the

Internal Improvement Trust Fund if the improvement is a

transportation facility.

(b) All management agreements,

lease,

except that an easement in

leases,

or other instrument

or other instruments

authorizing the use of lands,

the title to which 1is vested in the

board,

shall be reviewed for approval by the board or its

designees.

(c)

the board,

An entity managing or leasing state-owned lands from

other than conservation lands,

may not sublease such

lands without prior review by the division. ernd;—fer—conservation
+apds+—Pby The Acquisition and Restoration Council created in s.

259.035 must review all requests to sublease state-owned

conservation lands,

except for subleases of conservation lands

less than 160 acres
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378| desigree—The—<couneil is not reguiredtoreview subleases—of

o 10
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380 (5) (a) Each lead manager of conservation lands shall submit
381 to the Division of State Lands a land management plan at least
382 every 10 years in a form and manner prescribed by rule by the

383| board and in accordance with the provisions of s. 259.0321 s=

384| 255+632. Each lead manager of conservation lands shall also

385| update a land management plan whenever the manager proposes to
386| add new facilities or make substantive land use or management
387 changes that were not addressed in the approved plan, or within 1
388| year after ef the addition of significant new lands.

389 (b) Each manager of nonconservation lands shall submit to
390| the Division of State Lands a land use plan at least every 10
391 years in a form and manner prescribed by rule by the board. The
392| division shall review each plan for compliance with the

393| requirements of this section subseetiern and the requirements of
394 the rules established by the board pursuant to this paragraph
395 seetien.

396 (c) All land management #se plans, whether for single-use

397| or multiple-use properties, shall include an analysis of the

398| property to determine if any significant natural or cultural

399 resources are located on the property. Such resources include
400| archaeological and historic sites, state and federally listed
401| plant and animal species, and imperiled natural communities and
402| unique natural features. If such resources occur on the property,
403| the lead manager shall consult with the Division of State Lands
404| and other appropriate agencies to develop management strategies

405| to protect such resources. Land management uwse plans shall also

406| provide for the control of invasive nonnative plants and
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407| conservation of soil and water resources, including a description
408| of how the lead manager plans to control and prevent soil erosion

409| and soil or water contamination. Land management wse—plans

410 submitted by a lead manager shall include reference to
411| appropriate statutory authority for such use or uses and shall
412| conform to the appropriate policies and guidelines of the state

413 land management plan. If a newly acquired property has a valid

414 conservation plan developed by a soil and conservation district,

415| the conservation plan shall be used to guide management of the

416| property until a formal land management plan is adopted.

417 (d) Management plans for meraged areas larger than 1,000

418 acres must shald contain an analysis of the multiple-use

419| potential of the property, including an analysis of which
420| omelysis—shaell—irelude the potential of the property to generate

421 revenues to enhance the management of the property. Additionally,

422 the plan must shkalt contain an analysis of the potential use of
423| private land managers to facilitate the restoration or management

424 of these lands. Irthese cases where o newly acguired properey
425 i i '

426 conservation—distriet;—suchplan shall be usedto—guid

427 management—of the propertyuntil o formal Jaond usepian—3s

428| eomplteted-

429 (e)4&+ The Division of State Lands shall make available to

430| the public a copy of each land management plan for property
431| pareels that exceeds exeeed 160 acres in size.

432 (f) The Acquisition and Restoration Council shall review

433 each plan for the management of conservation lands for compliance

434| with the requirements of this section subseetien, the

435 requirements of chapter 259, and the requirements of the rules
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436| established by the board pursuant to this section. The council

437 shall also consider £he—propriety—-of the recommendations of the

438| managing entity with regard to the future use of the property,
439] the protection of fragile or nonrenewable resources, the

440| potential for alternative or multiple uses not recognized by the
441| managing entity, and the possibility of disposal of the property
442 or portions of the property by the board. After its review, the

443 council shall submit the plan, along with its recommendations and
444 comments, to the board. The council shall specifically recommend
445| if #e the board should whether—+*e approve the plan as submitted,
446| approve the plan with modifications, or reject the plan.

447 (g)4e+ The Board of Trustees of the Internal Improvement
448 Trust Fund shall consider the land management plan submitted by
449 each entity and the recommendations of the council and the

450 Division of State Lands for conservation lands, and the

451 recommendations of the division for nonconservation lands, and

452 shall approve the plan with or without modification or reject
453 such plan. The use or possession of any state-owned lands which

454 syehZtends—+that 1s not in accordance with an approved land

455| management plan is subject to termination by the board.
456 (6) The Board of Trustees of the Internal Improvement Trust
457 Fund shall determine which lands, the title to which is wvested in

458 the board, are eligible for sale or exchange. Any lands that are

459| determined to be eligible for sale shall be designated by the

460| board as surplus lands. Any lands that are determined to be

461| eligible for exchange shall be exchanged for lands of equal or

462 higher monetary value or, in the case of conservation lands, a

463| net positive conservation benefit, and may not be designated as

464 surplus lands.
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(a) For the sale of conservation lands as defined in this

section, the board shall determine that the lands are no longer

needed for the conservation purposes for which they were

acquired. Lands designated by the board as no longer being needed

for conservation purposes shall be reclassified as

nonconservation lands and shall be declared to be surplus lands

that may be sold by an affirmative vote of three members of the
board.
(b) For the sale of all other lands,

the board shall make a

determination that the lands are no longer needed for the

purposes for which they were being used and are surplus lands

that may be sold by an affirmative vote of three members of the

board.

(c) In all instances where lands are being exchanged

instead of sold, the board must determine by an affirmative vote

of three members that the lands are no longer needed for the

purposes for which they are being used or were acquired. In cases

where conservation lands are exchanged, the exchange must result

in a net positive conservation benefit. may-be—surplused—For
. 1 15— the] WRNEE : i . . } ]
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(d)1.42+ For the purposes of this subsection, all lands
acquired by the state prior to July 1, 1999, the title to which

is vested in the board, and which were acguired using proceeds

from the Preservation 2000 bonds, the Conservation and Recreation
Lands Trust Fund, the Water Management Lands Trust Fund,
Environmentally Endangered Lands Program, and the Save Our Coast

Program NS I S I S NN R +1 bhoord POE N T S PN VN T dearnta £2 A o
[ 0 O S S iy = S A S T AN S 5 3 S A ) o s i iy | 8 R M S S i 0 5 3 B & i S S O U 25 B SR s i e S & sy &

PPN EENENE o EYSE S T aarmal e s
<o PO T O WL EER I A g mpy e 2 vy I )

deemed to have been acquired for conservation purposes.
2.4} For any lands acquired purehased by the state on or
after July 1, 1999, the title to which is vested in the board,

the board shall determine which lands are acquired for

conservation purposes prior to approving the acquisition =&

detraarm iz +h 1= NIRRT PR 123 I NN
AV A W S i 3 pg T

LY -
Y AR AT A A = 2 S R S e S v TO— T

be

3. No lands acquired for use by the Department of
Corrections, the Department of Management Services for use as
state offices, the Department of Transportation, except those
specifically managed for conservation or recreation purposes, or
the State University System or the Florida Community College
System shall be designated as having been purchased for
conservation purposes.

(e)4e>+ At least every 10 years, as a component of each land
management plan or land use plan and in a form and manner
prescribed by rule by the board, each manager shall evaluate and
indicate to the board those lands that are not being used for the

purpose for which they were originally leased.
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522 1. For conservation lands, the council shall review and
523 shall recommend to the board whether such lands should remain ke
524| =xretaimed in public ownership or be sold or exchanged dispesed—ef

525| by the board.

526 2. For nonconservation lands, the division shall review such
527 lands and shall recommend to the board whether such lands should
528 remain be—retained in public ownership or be sold or exchanged
528| dispesed—ef by the board. Such lands are presumed to be surplus
530 lands to be sold or exchanged by the board, pursuant to the

531 provisions of subsection (f)2. below.

532 (f)1.48> Conservation lands owned by the board which are

533| not actively managed by any state agency or for which a land

534| management plan has not been completed pursuant to subsection (5)
535 shall be reviewed by the council or its successor for its

536| recommendation as to whether such lands should be sold or

537 exchanged dispesed—ef by the board.

538 2. Nonconservation lands owned by the board which are not

539| actively managed by any state agency or for which a land use plan

540| has not been completed pursuant to subsection (5) are presumed to

541| be surplus lands to be sold or exchanged by the board. The

542} division shall recommend each of these lands for sale or exchange

543 by the board, unless the division justifies, in writing, the

544 decision not to make such a recommendation, or unless an agency

545| amends its land use plan to include such land.

546 (g)l.4e¥ Prior to any decision by the board to sell or

547 exchange conservation suwrptas lands, the Acquisition and

548| Restoration Council shall review and make recommendations to the
549| board concerning the request for sale or exchange surptusing. The
550| council shall determine whether the request fer—surplusing 1is
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551| compatible with the resource values of and management objectives
552 for such lands.

553 2. Prior to any decision by the board to sell or exchange

554 nonconservation lands, the division shall determine whether the

555| request is compatible with the management objectives for such
556 lands.

557 (h)l. In reviewing conservation lands, the title to which

558 is vested in the board, the council must consider whether such

559 lands are more appropriately owned or managed by the county or

560| other unit of local government in which the lands are located.

561 The council must recommend to the board whether the sale or

562| exchange of such lands is in the best interest of the state and

563| the county or other unit of local government for use as a public

564 school, public library, fire or law enforcement substation,

565 government, judicial, or recreation center, as part of an

566| affordable housing project or program, or to comply with the

567| capital improvement elements or a concurrency requirement of a

568 local comprehensive land use plan as required in s. 163.3177.

569| Such lands shall be offered to the county or unit of local

570| government for a period of 30 days.

571 2. 1In reviewing nonconservation lands, the title to which

572 is vested in the board, the division must consider whether such

573 lands are more appropriately owned or managed by the county or

574 other unit of local government in which the lands are located,

575 and shall recommend to the board whether the sale or exchange of

576| such lands is in the best interest of the state and the county or

577 other unit of local government. Such lands shall be offered to

578| the county or unit of local government for a period of 30 days.

579| Local government uses of lands conveyed under the provisions of
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612| econveyance—for no—ceonsideration—freoma municipalityr—and—which
613| +hedepartment—hos—fited-by-—Juty 2006~ roticeof Fts—Intent
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616| buitding or other improvemen
617| proevidedin o deed—restrictionof record-—Thissubparagraph

618| espires—July 12006

619 (i1)+4e)> The sales sade price of surplus lands determined—teo
620| Pbe—surplus pursuantte—this subseetion shall be determined by the

621| division and shall take into consideration an appraisal of the

622| property, or, when the estimated value of the land is less than
623 ’$100,000, a comparable sales analysis or a broker's opinion of
624} wvalue, and the price paid by the state to originally acquire the
625( lands.

026 l.a= A written valuation of surplus land being sold

627| determined—+teo—be—surptus pursuant to this subsection, and related

628| documents used to form the valuation or which pertain to the

629 valuation, are confidential and exempt from s. 1135.07(1) and s.

630 24 (a), Art. I of the State Constitution until 2 weeks before the

631| contract or agreement regarding the purchase—exchange;——o*

632 dispesat of the surplus land is first considered for approval by
633! the board. Notwithstanding the exemption provided under this

634 subparagraph, the division may disclose appraisals, valuations,
©35| or valuation information regarding surplus land during

636| negotiations for the sale er—exehange of the land, during the

637| marketing effort or bidding process associated with the sales
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668| are—me—denger neededs The board may require an agency to release
669 its interest in land designated by the board to be surplus land

670| sweh—+ands. For an agency that has requested the use of land =
671| proeperty that was designated to—be—declared—as surplus, the said
672 agency must have the land preperty under lease within 6 months
673 after of the date of expiration of the notice provisions required
674| wunder this subsection and s. 253.111.

675 (1)433+1. Requests for the sale or exchange of lands may be

676| made by any public or private entity or person and must be

677 submitted in writing to the lead managing agency for review. The

078 lead managing agency shall have 90 days to review such requests

679 and make recommendations concerning the sale or exchange to the

680 council or its successor for the sale or exchange of conservation

681 lands or to the division for the sale or exchange of lands other

682 than conservation lands as defined in this section.

683 2. A request for the sale or exchange of lands which has

684 not been reviewed by the lead managing agency shall be forwarded

685 to the division for lands other than conservation lands or to the

©86 council or its successor for conservation lands. A request for

687 the sale or exchange of lands other than conservation lands shall

688| Dbe immediately scheduled for review by the division, but must be

689 reviewed not later than 15 days after receipt by the division.

690 3. If the lead managing agency, the council or its

691 successor, or the division recommends that the board deny a

692 request for the sale or exchange of lands, the denial must be in

693| writing and include the reason for the denial.

694 4. Records documenting all requests for the sale or

695 exchange of lands, the title to which is vested in the board, and
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696 approvals or denials of those requests shall be kept by the
697 Division of State Lands. Denial of a request for the sale or
698 exchange of state-owned lands must be submitted to the requesting
699| entity in writing and must specifically provide the reason for
700 denial. Copies of requests for the sale or exchange of lands
701 shall be forwarded to the division unless the lead managing
702 agency forwards the original written request when submitting a
703 recommendation concerning the sale or exchange of lands.
704 5. Lands approved for sale under the provisions of this
705 paragraph are not required to be offered to local or state
706| governments as provided in paragraph (h). Reguests—for surplusing
707 may—be—made—byany publicor private entityor persen—AlLt
708| reguests—shallbe submittedto—the lead managing agencyfor
709 review aond-recommendotion teothe couneil or its suecessor—Lead
710| meraging—agencies—shall have 30 days—te—review such reguests—and
711] make—recommendations—Any surpltusing reguests—that havenotbeen
112 aeted—upon—within—the90—day time period sholl be immediately
713 scheduted—forhearingat—the nextregulariy schedutled meeting of
714 the—couneil or its—successeor—Reguests—for surpltusing pursuant—+te
715 thisparagroph shall notbe reguiredtobe offered to Jocalor
716 state—governments—as provided—in paragraph -
717 (m)-He> Proceeds from any sale of surplus lands pursuant to
718| this subsection shall be deposited into the fund from which such
719 lands were acquired. However, if the fund from which the lands
720| were originally acquired no longer exists, such proceeds shall be
721| deposited into an appropriate account to be used for land
722| management by the lead managing agency assigned to manage the
723 lands prior to the lands being designated as deetared surplus
724 lands. Funds received from the sale of surplus nonconservation
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725 lands, or lands that were acquired by gift, by donation, or for
726| no consideration, shall be deposited into the Internal

127 Improvement Trust Fund.

728 (n)+4+> Notwithstanding the provisions of this subsection,
729| no suweh disposition of land shall be made if such disposition
730| would have the effect of causing all or any portion of the

731| interest on any revenue bonds issued to acquire lands to lose the

732| exclusion from gross income for federal income tax purposes.
733 (o)4m)r The sale of filled, formerly submerged land that
734| does not exceed 5 acres in area is not subject to review by the
735| division eeurneil or—its suecessor.

736 (p): The board may adopt rules to implement the

737| provisions of this section, which may include procedures for
738| administering surptus—tend requests for the sale or exchange of

739| lands and criteria for when the division may approve requests on

740 behalf of the board for the sale or exchange of nonconservation

741 lands + FSEE R E N T W N SN ENP NG S TENE: I =G SN HPNP NP P n I~ £ £ + 1 hoara
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742 (7) This section shall not be construed so as to affect:
743 (a) Other provisions of this chapter relating to oil, gas,
744 or mineral resources.

745 (b) The exclusive use of state—eowned land, the title to

746 which is vested in the board, that is subject to a lease by the

747 Board of Trustees of the Internal Improvement Trust Fund of such

748| state—ewned land for private uses and purposes.

749 (c) Sovereignty lands not leased for private uses and
750| purposes.

751 (8) (a) Notwithstanding other provisions of this section,
752| the Division of State Lands is directed to prepare a state

753| inventory of all federal lands and all lands titled in the name
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7541 of the state, a state agency, a water management district, or a
755| local government on a county-by-county basis. To facilitate the
756| development of the state inventory, each county shall direct the
757| appropriate county office with authority over the information to
758 provide the division with a county inventory of all lands

759| 1identified as federal lands and lands titled in the name of the
760 state, a state agency, a water management district, or a local

761} government. At the request of the division, state agencies

762| collecting information from the counties that will assist the

763} division in completing the state inventory shall provide such

764 information to the division. The state inventory shall be

765| completed by October 1, 2006.

7166 (b) The state inventory must distinguish between lands

767| purchased by the state or a water management district as part of
768| a core parcel or within original project boundaries, as those
769| terms are used to meet the surpitus requirements of subsection (6)
770 for the sale or exchange of lands, and lands purchased by the

771 state, a state agency, or a water management district which are
772 not essential or necessary for conservation purposes.

773 (c) In any county having a population of 75,000 or less, or
774| a county having a population of 100,000 or less that is

775| contiguous to a county having a population of 75,000 or less, in
776| which more than 50 percent of the lands within the county

777| boundary are federal lands and lands titled in the name of the
778 state, a state agency, a water management district, or a local
779| government, those lands titled in the name of the state or a

780| state agency'which are not essential or necessary to meet

781| conservation purposes may, upon request of a public or private

782 entity, be made available for purchase through the state's
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783| surpiusing process created in subsection (6). Rights-of-way for

784| existing, proposed, or anticipated transportation facilities are
785| exempt from the requirements of this paragraph. Priority

786| consideration shall be given to buyers, public or private,

787| willing to return the property to productive use so long as the
788| property can be reentered onto the county ad valorem tax roll.
789| Property acquired with matching funds from a local government
790| shall not be made available for purchase without the consent of
791| the local government.

792 (9) Land management plans required to be submitted by the
793| Department of Corrections, the Department of Juvenile Justice,
794| the Department of Children and Family Services, or the Department
795| of Education are not subject to the provisions for review by the

796 division or the council or its successor described in subsection

797 {5). Management plans filed by these agencies shall be made
798| available to the public for a period of 90 days at the

799 administrative offices of the parcel or project affected by the
800| management plan and at the Tallahassee offices of each agency.
801| Any plans not objected to during the public comment period shall
802| be deemed approved. Any plans for which an objection is filed
803| shall be submitted to the Board of Trustees of the Internal

804 Improvement Trust Fund for consideration. The Board of Trustees
805 of the Internal Improvement Trust Fund shall approve the plan
806| with or without modification, or reject the plan. The use or
807| possession of any such lands which is not in accordance with an
808| approved land management plan is subject to termination by the
809| board.

810 (10) In addition to the uses for which conservation lands

811 are being managed pursuant to subsection (1) and chapter 259, the
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812 following additional uses of conservation lands acquired pursuant

813| to theFlerida Ferever programand—other state-funded

814 conservation land acquisition purehase programs shall be

815| authorized, upon a finding by the board of trustees, if they meet
816| the criteria specified in paragraphs (a)-(e): water resource

817| development projects, water supply development projects,

818| stormwater management projects, linear facilities, and

819| sustainable agriculture and forestry. Such additional uses are
820 authorized where:

821 (a) The proposed use is not inconsistent with the

822| management plan for such lands;

823 (b) The proposed use is compatible with the natural

824| ecosystem and resource values of such lands;

825 (c) The proposed use 1s appropriately located on such lands
826| and where due consideration has been 4s given to the use of other
827| available lands;

828 (d) The using entity reasonably compensates the board of
829| trustees £itlehelder for such use based upon an appropriate

830 measure of wvalue; and

831 (e) The use is consistent with the public interest.
832
833 A decision by the board of trustees pursuant to this section

834 shall be given a presumption of correctness. Moneys received from
835| the use of state lands pursuant to this section shall be returned
836| to the lead managing entity in accordance with the provisions of
837 s. 259.032(11) (d).

838 (11) Lands listed as projects for acquisition shall may be

839| managed to maintain or enhance those resources the state is

840| seeking to protect by acquiring the land fer—econscrvation
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841 pursvant—te—-s+259-032; on an interim basis by a private party in
842| anticipation of a state purchase and in accordance with a

843| contractual arrangement between the acquiring agency and the

844| private party, which £kat may include management service

845 contracts, leases, cost-share arrangements or resource

846| conservation agreements. Lands—designatedas—eligible under this
+
1=

847 FEENSNCIENET o I NP SN i S 2N I s ] PN
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848| +the stateis—seekingtoprotect by acguiringthe land- Funding
849 for these contractual arrangements may originate from the

850| documentary stamp tax revenue deposited into the Conservation and
851 Recreation Lands Trust Fund and Water Management Lands Trust

852 Fund. No ﬁore than 5 percent of funds allocated under the trust
853| funds shall be expended for this purpose.

854 (12) Any lands available to governmental employees,

855/ including water management district employees, for hunting or

856| other recreational purposes shall also be made available to the

857| general public for such purposes, subject to the constitutional

858| authority of the Fish and Wildlife Conservation Commission to

859| regulate hunting and fishing on state and water management

860 district lands.

861 {1 2 Notigtth et o a1 EENE PN S W~ I = NP PN SR S SN PP ey S Ry Faam A
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868 Section 4. Section 253.0341, Florida Statutes, 1s amended
869 to read:
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870 253.0341 Surplus of state-owned lands to counties or local
871| governments.--Counties and other units of local governments may

872| submit written surptusing requests for the sale or exchange of

873 state-owned lands directly to the board of trustees. County or
874 local government requests for the state to sell or exchange state
875| lands surpius—conServationor neoncenservation—Jlands;—whether—for

876| puorchase—eor—exchanges shall be expedited throughout the
877 surplusing process. Property jointly acquired by the state and

878| other entities may shadt not be sold or exchanged surpltused

879| without the consent of all joint owners.

880 (1) The decision to sell or exchange state surpiluos——stote—

881| ewned nonconservation lands may be made by the board without a
882 review of, or a recommendation on, the request from £he

883| Aecoguisition ond Resteration Couneilor the Division of State
884| Lands. Suweh—Requests for such nencenservatieon lands shall be
885| considered by the board within 60 days after of the board's
886| receipt of the written request.

887 (2) County or local government written requests for the

888 sale or exchange of state surplusingeof state—ewned—conservation

889| lands are subject to review of, and recommendation on, the

890| request to the board by the Acquisition and Restoration Council.
891| Requests to sell or exchange surptus conservation lands shall be
892| considered by the board within 120 days after ef the board's

893 receipt of the request.
894 (3) The provisions of this section do not apply to property

895| offered for sale or exchange by the state to a county or unit of

896| local government pursuant to s. 253.034(6).

897 Section 5. Section 253.42, Florida Statutes, 1s amended to
898 read:
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899 253.42 Board of trustees may exchange lands.--The

900| provisions of this section apply to all lands owned by, vested
901 in, or titled in the name of the board whether the lands were
902| purchased aeguired by the state as—apurehaeser or acquired

903| through gift, donation, or any other conveyance for which no
904 consideration was paid.

905 (1) Subject to the provisions of ss. 253.034 and 253.0341,

906| the board of trustees may exchange any lands owned by, vested in,
907| or titled in the name of the board for other lands in the state
908| owned by counties, local governments, individuals, or private or
909| public corporations, and may fix the terms and conditions of any
910| such exchange. Any nonconservation lands that were acgquired by
911 the state through gift, donation, or any cother conveyance for

912| which no consideration was paid must first be offered in exchange

913| atme——eost to a county or local government unless otherwise

914| provided in a deed restriction of record or other legal

915| impediment, and so long as the use proposed by the county or

916 local government is for a public purpose. For conservation lands
917| acquired by the state through gift, donation, or any other

918 conveyance for which no consideration was paid, the state may
919| request land of equal conservation value from the county or local
920| government but no other consideration.

921 (2) In exchanging state conservation state—owred—lands

922| purchased met—aeguired by the state threuvgh gift—denatieon;——o¥
923| amyother conveyance for which noeconsiderationwas—paidy with

924| counties or local governments, the board shall require an

925| exchange of equal value. Equal value 1is defined as the
926| conservation benefit of the lands being offered for exchange by a

927| county or local government being equal or greater in conservation
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928| Dbenefit than the state-owned lands. Such exchanges may include
929| cash transactions if based on an appropriate measure of value of
930 the state-owned land, but must also include the determination of

931 a net-positive conservation benefit by the Acquisition and

932| Restoration Council as provided in s. 253.034—rrespective—of

933| oppraised—atue.
934 (3) The board shall select and agree upon the state lands

935| to be exchanged, shall agree to amd the lands to be conveyed to

936| the state, and shall pay or receive any sum of money deemed

937| necessary by the board for the purpose of equalizing the value of
938| the exchanged property. The board is authorized to make and enter
939| into contracts or agreements for such purpose or purposes.

940 (4) (a) The public purposes of lands exchanged under the

941| provisions of this section with a county or local government

842 include:

943 1. Public schools;

944 2. Public libraries;

945 3. Fire or law enforcement substations;

846 4. Governmental, judicial, or recreational centers;
947 5. Affordable housing projects or programs; or

948 6. The capital improvement elements or the concurrency

949| reqguirements that are required under a local comprehensive land

950| use plan as provided in s. 163.3177.

951 (b) The use of lands exchanged under this section by a

952| county or unit of local government may not be limited by rules of
953| the board.
954 Section 6. This act shall take effect July 1, 2006.
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SUMMARY ANALYSIS

This proposed committee bill is being considered by the Governmental Operations Committee pursuant to
House Rule 7.9. The bill consolidates the supplemental retirement benefit program of the Institute of Food and
Agricultural Sciences into the Florida Retirement System. The bill requires the transfer of assets and the
assumption of liabilities and obligations. The bill provides that these participants are not members of the
Florida Retirement System. The bill makes conforming changes to the supplemental benefit program, sets the
required employer contribution rate, and removes an investment limitation. The bill makes a legislative finding
about fulfilling an important state interest.

This bill does not appear to create, modify, or eliminate rulemaking authority.

This bill does not appear to have a fiscal impact on the revenues of state government. By setting the required
employer contribution rate for supplemental benefit program participants, this bill appears to have a fiscal
impact on the expenditures of state government. This contribution rate is lower than the current contribution
rate and is expected, along with the consolidation, to eliminate the need for annual contribution rate increases
and additional subsidies from the General Revenue Fund.

This bill does not appear to have a fiscal impact on the revenues or expenditures of local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: pcb31.GO.doc
DATE: 3/20/2006



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government — Government cost savings are anticipated from the consolidation of this
supplemental retirement benefit program into the Florida Retirement System.

B. EFFECT OF PROPOSED CHANGES:
Background on the Institute of Food and Agricultural Science

The Institute of Food and Agricultural Sciences (“IFAS”) is a federal-state-county partnership at the
University of Florida that was created in 1964 and is “dedicated to developing knowledge in agriculture,
human and natural resources, and the life sciences, and enhancing and sustaining the quality of human
life by making that information accessible.”

* |FAS has 13 research and education centers with a total of 19 locations (including demonstration
sites) throughout Florida.? IFAS also has Florida Cooperative Extension Service offices in all 67
counties that the counties operate and maintain.®

* For Fiscal Year 2004-2005, IFAS had a budget of $262 million. Approximately 52 percent or $136.4
million of that budget was General Revenue.*

* As of December 5, 2005, IFAS had approximately 2,262 full-time equivalent employees:

| On Campus | Off-Campus | County | Total
State Supported
Faculty 355 164 255 774
Staff 583 405 18 1006
Totals 938 569 273 1780
Grant Supported
Faculty 148 56 30 234
Staff 181 59 8 248
Totals 329 115 38 482

Supplemental Retirement Benefits Program: Backaground and Eligibility

Eighty-one of these IFAS employees® are participants in a supplemental retirement benefits program
(“IFAS SRBP") the Legislature created in 1984.° The Legislature enacted this IFAS Supplemental
Retirement Act to “provide a supplement to the monthly retirement benefits being paid under the federal
Civil Service Retirement System to certain retired employees of the Institute of Food and Agricultural

! Univ. of Fla., Inst. of Food and Ag. Sci., IFAS Facts, available at http://analysis2001.ifas.ufi.edu/facts150.htm (last updated Feb. 1,
2006 last visited Mar. 19, 2006) (IFAS was created by the then governing body for higher education through the reorganization of
existing programs).
i Id. (IFAS has 1,255 buildings, 3,190,448 gross square feet, and 16,591 acres throughout the state.).

Id.
“Id. (This is the General Revenue breakdown: 22 percent for teaching (pass through), 46 percent for research, 24 percent for
extension and 8 percent is for other.).
® Milliman, Inc., Actuarial Valuation of the IFAS Supplemental Retirement Program as of July 1, 2005, Exhibit B (Mar. 1, 2006) (on file
with the Div. of Ret., Fla. Dep't of Mgmt. Serv) [hereinafter Milliman, 2005 IFAS Valuation).
® Ch. 84-358, Laws of Fla.
STORAGE NAME: pcb31.GO.doc PAGE: 2
DATE: 3/20/2006



Sciences at the University of Florida, whose positions were ineligible for coverage under a state-
supported retirement system.”’

There are six eligibility requirements for participation in the IFAS SRBP:

(1) The person must have held both state and federal appointments while employed at the
institute, and have completed 10 years of creditable service with the institute, subsequent to
December 1, 1970.

(2) The person must be participating in the federal Civil Service Retirement System based on
service at the institute.

(3) The person must have retired from the institute on or after January 1, 1985, and must have
been eligible for benefits under the federal Civil Service Retirement System commencing
immediately upon the termination of service with the institute.

(4) The person must have attained the age of 62.

(6) The person must not be entitled to any benefit from a state-supported retirement system or
from social security based upon service as a cooperative extension employee of the institute.
Participation in the Institute of Food and Agricultural Sciences Supplemental Retirement
Program shall not constitute membership in the Florida Retirement System.

(6) The person must have been employed with the institute prior to, and on, July 1, 19832
It is this sixth criteria (IFAS employment prior/on July 1, 1983) which “closes” participation in the IFAS
SRBP. In addition to the active employees, there are 97 retired participants and beneficiaries and 36
participants who are no longer employed by IFAS but have vested benefits.® Thus, there are a total of
228 participants in the IFAS SRBP.™

IFAS SRBP: Calculation and Funding

The amount of the IFAS SRBP benefit is the deficiency between the amount earned by the employee
under the federal Civil Service Retirement System and the amount the employee would have received
under the Florida Retirement System'" and the primary insurance under Social Security at age 62."2

The IFAS SRBP is funded from two sources: a monthly contribution by IFAS of a specified percentage
of an employee’s gross monthly salary' and returns on investments. Yet, since 2002, these sources
have been insufficient to fund the required supplemental benefits. This funding insufficiency can be
attributed to three factors:

(1) The closed nature of the plan. With a closed plan, as more participants retire, there are a
smaller number of active employees to bear the burden of any increased costs for the
program.™

” Fla. Stat. § 121.40(1) and (2) (2005).

® Fla. Stat. § 121.40(4) (2005).

® Milliman, 2005 IFAS Valuation.

" 1d.

" Fla. Stat. § 121.40(5)(a) (2005) (“An amount equal to the option one retirement benefit that the employee would have been entitled to
receive at his or her normal retirement age under the Florida Retirement System, attributable only to creditable service after December
1, 1970, as a cooperative extension employee of the institute, excluding any past or prior service credit, had such employee been a
member of the Florida Retirement System.”).

"2 Fla. Stat. § 121.40(5)(b) (2005).

 Fla. Stat. § 121.40(12) (2005).

" There are currently 81 active participants who can fund program insufficiencies through contributions for the 113 retired participants.
Milliman, 2005 IFAS Valuation. This is in contrast to the Florida Retirement System which has three active employees for each person
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(2) The nature of the benefit. Because part of the IFAS supplemental benefit payment is based
on Social Security, it “varies inversely as a percentage of pay.”'® That is, it has higher costs, as
a percentage of pay, at lower salary levels than at higher salary levels.

(3) More limited returns on investments. Returns on investments are more limited than those of
the Florida Retirement System because the State Board of Administration is required to
“consider investment techniques...which are directed toward developing minimum risk
procedures supporting a prescribed liability schedule.”*® This has resulted in “underlying
investments that are not diversified and simply not able to satisfy the benefit demands.”"’

With limited investment returns, only one other funding mechanism was available to address the
increased benefit demands: increase the employer payroll contributions. From July 1, 2003 to July 1,
2005, the employer contribution rate was set at 13.83 percent — almost double the previous amounts of
6.96 percent and 7.17 percent.’® Based on the actuarial valuation of the IFAS SRBP, the employer
contribution rate was set at 20.23 percent for the period between July 1, 2005 through June 30, 2006."°
The Legislature, however, appropriated $500,000 from the General Revenue Fund to fund the
increased employer contribution for the IFAS SRBP.%

IFAS SRBP: Going Forward

The increased benefit demands on the IFAS SRBP are expected to continue. In fact, the most recent
valuation of the IFAS SRBP recommends a contribution rate of 26.86 percent, effective July 1, 2006.%
In its consideration of this issue, staff for the Committee on Governmental Oversight and Productivity
noted three methods for addressing the recurring funding imbalance: (1) continue to raise the
employer contribution rate as required; (2) place a limit on the employer contribution rate and provide
annual supplemental appropriations to cover the increased costs; or (3) merge the IFAS SRBP with the
Florida Retirement System.?? Merging the IFAS SRBP with the Florida Retirement System was the
recommended option:

“Active and retired members and beneficiaries would not notice a change as their benefits would
not be compromised. Due to the small asset and liability base of IFAS, its incorporation within
the FRS would condition only a small adverse dollar impact. The FRS has more than $112
billion in assets and includes a $10 billion actuarial surplus. Under this option, no additional
payroll costs would be passed along to its 840 member employers...

...Unlike the two other options that provide only annual or biennial relief, this alternative will
permanently address the IFAS funding imbalance. After such transfer, the employer payroll
costs will decline significantly and reflect the rates charged for the Regular Class in the Florida
Retirement System.”?

receiving a benefit. Fla. Senate, Comm. on Gov't Over. and Prod., Interim Project Report 2006-132: The Supplemental Retirement
Program of the Institute of Food and Agricultural Sciences at the University of Florida, (Sept. 2005) (available at
http://www flsenate.gov/data/Publications/2006/Senate/reports/interim_reports/pdf/2006-132go.pdf) (last visited Mar. 19, 2005)
ghereinafter Interim Project Report].
° Milliman, 2005 IFAS Valuation.
'® Fla. Stat. § 121.40(13) (2005).
Interim Project Report at 2.
'® Fla. Stat. 121.40(12) (2005).
'S Ch. 2005-93, Laws of Fla.
2 Ch. 2005-70, Laws of Fla., §8(5) (“From the funds in Specific Appropriation 2091, $500,000 is appropriated from the General
Revenue Fund to the Institute of Food and Agricultural Sciences (IFAS) at the University of Florida to fund the increased employer
2c1ontribu’tion for the IFAS retirement plan.”).
Milliman 2005 IFAS Valuation.
22 |nterim Project Report at 2.
2d.
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Transferring the IFAS SRBP to the Florida Retirement System

This proposed committee bill implements the recommendation to transfer the IFAS SRBP to the Florida
Retirement System.

The bill consolidates the IFAS SRBP into the Florida Retirement System. The bill requires the transfer
of assets and the assumption of all liabilities related to the payment of supplemental monthily benefits to
retired employees of the IFAS and their surviving beneficiaries as well as all obligations in regard to
funding and administering benefits accrued for the benefit of retired employees of the IFAS and their
surviving beneficiaries.

The bill provides that participation in the IFAS SRBP does not constitute membership in the Florida
Retirement System.

The bill makes conforming changes to the IFAS Supplemental Retirement Act, sets the required
contribution rate at 17.57 percent, and removes the investment limitation.

The bill provides a legislative finding that it fulfills an important state interest.
The bill takes effect July 1, 2006.

C. SECTION DIRECTORY:

Section 1: Creates section 121.047, Florida Statutes, to consolidate the IFAS SRBP with the
Florida Retirement System.

Section 2: Amends section 121.40, Florida Statutes, to make conforming changes and remove
investment limitations.

Section 3: Makes a legislative finding of important state interest.
Section 4: Provides an effective date of July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

This bill does not appear to have a fiscal impact on state government revenues.

2. Expenditures:

The bill amends the contribution rate for participants of the IFAS SRBP, which is designed to fund
the program in a way that is cost-neutral to the Florida Retirement System. When applied to the
July 2005 payroll of IFAS, the 17.57 percent contribution rate yields the following estimated
expenditures for IFAS:

Year 1 - FY 2006-2007 $1,012,134
Year 2 - FY 2007-2008 $ 975,086
Year 3 — FY 2008-2009 $ 872,535

This rate is lower than the current rate of 20.23 percent and is expected to eliminate the need for
annual increases to the contribution rate or further subsidies from the General Revenue Fund like
the $500,000 provided in 2005.
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

This bill does not appear to have a fiscal impact on local government revenues.

2. Expenditures:
This bill does not appear to have a fiscal impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill does not appear to have a direct economic impact on the private sector.

D. FISCAL COMMENTS:

The Enrolled Actuary retained by the Department of Management Services has concluded that “once
an appropriate rate is determined, it should not harm the Florida Retirement System and should benefit
the IFAS program to be consolidated within the system.”

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds. This bill does not appear to reduce the percentage of a state tax
shared with counties or municipalities. This bill does not appear to reduce the authority that counties
or municipalities have to raise revenue.

2. Other:
Retirement System Benefit Changes

Benefit increases to publicly funded retirement systems are governed by section 14 of article X of the
Florida Constitution:

SECTION 14. State retirement systems benefit changes.--A governmental unit responsible for
any retirement or pension system supported in whole or in part by public funds shall not after
January 1, 1977, provide any increase in the benefits to the members or beneficiaries of such
system unless such unit has made or concurrently makes provision for the funding of the
increase in benefits on a sound actuarial basis.

This bill does not increase the benefits to the members or beneficiaries. According to the
Department of Management Services, this bill complies with the requirements of section 14 of article
X of the Florida Constitution.?®

B. RULE-MAKING AUTHORITY:
This bill does not appear to create, modify, or eliminate rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

2: Fla. Dep't of Mgmt. Serv., SB 1042 (2006) Staff Analysis (Feb. 6, 20086) (on file with dep't).

Id.
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IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
Not applicable.
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FLORIDA H O U S E O F REPRESENTATI VES

PCB GO 06-31 ORIGINAL | 2006

1 A bill to be entitled

2 An act relating to the Florida Retirement System; creating

3 s. 121.047, F.S.; consolidating the operation of the

4 Institute of Food and Agricultural Sciences Supplemental

5 Retirement Program under the Florida Retirement System;

6 providing for assumption of program liabilities and

7 obligations; abolishing the Institute of Food and

8 Agricultural Sciences Supplemental Retirement Trust Fund;

9 barring program participants from membership in the

10 Florida Retirement System; amending s. 121.40, F.S.,

11 relating to the establishment and administration of the

12 Institute of Food and Agricultural Sciences Supplemental
13 Retirement Program; conforming provisions to changes made
14 by the act; redefining the term "trust fund" for purposes
15 of administering the program; providing a rate of monthly
16 contributions; removing provisions relating to investments
17 of the program trust fund; providing a declaration of

18 important state interest; providing an effective date.

19
20| Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. Section 121.047, Florida Statutes, is created to
23 read:
24 121.047 Consolidation of liabilities and assets; Institute
25| of Food and Agricultural Sciences Supplemental Retirement
26| Program; restriction.--
27 (1) Effective July 1, 2006, the Institute of Food and
28| Agricultural Sciences Supplemental Retirement Program, as
29 established under s. 121.40, shall be consoclidated under the
30 Florida Retirement System and the system shall assume:
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31 (a) All liabilities related to the payment of supplemental

32| monthly benefits to retired employees of the institute and their

33| surviving beneficiaries; and

34 (b) All obligations in regard to funding and administering

35| Dbenefits accrued for the benefit of retired employees of the

36| institute and their surviving beneficiaries.

37 (2) The administrator shall, as of July 1, 2006, cause to

38! be transferred to the trust fund of the Florida Retirement System

39| all assets of the Institute of Food and Agricultural Sciences

40| Supplemental Retirement Trust Fund, including moneys, securities,

41| and other property accumulated to date, as well as all

421 liabilities and obligations connected therewith. Upon such

43 transfer of assets, liabilities, and obligations, the Institute

44| of Food and Agricultural Sciences Supplemental Retirement Trust

45 Fund shall be abolished and the administrator shall become the

46| trustee of any funds transferred to the Florida Retirement

47 System.

48 (3) Participation in the Institute of Food and Agricultural

49| Sciences Supplemental Retirement Program does not constitute

50| membership in the Florida Retirement System.

51 Section 2. Section 121.40, Florida Statutes, is amended to
52 read:
53 121.40 Cooperative extension personnel at the Institute of

54 Food and Agricultural Sciences; supplemental retirement

55| Dbenefits.--

56 (1) SHORT TITLE.--This section shall be known and may be
57| cited as the "Institute of Food and Agricultural Sciences

58| Supplemental Retirement Act.”

59 (2) PURPOSE.--The purpose of this act is to provide a

60| supplement to the monthly retirement benefits being paid under

Page 2 of 10
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61| the federal Civil Service Retirement System to, or with respect
62| to, certain retired employees of the Institute of Food and

63| Agricultural Sciences at the University of Florida, whose

64| positions were ineligible for coverage under a state-supported
65 retirement system.

66 (3) DEFINITIONS.--The definitions provided in s. 121.021
o7 shall not apply to this program seetien except when specifically
68 cited. For the purposes of this section, the following words or
69| phrases have the respective meanings set forth:

70 (a) "Institute”" means the Institute of Food and

71| Agricultural Sciences of the University of Florida.

72 (b) "Department” means the Department of Management

73 Services.

74 (c) "Participant" means any employee of the institute who

75 is eligible to receive a supplemental benefit under this program

76 as provided in subsection (4).

77 (d) "Trust fund" means the Florida Retirement System
78 Institute of Food andAgricultural Seiences Supplementat

79| Retiremert Trust Fund.

80 (e) "Creditable service" means any service subsequent to
81 December 1, 1970, with the institute as a cooperative extension
82 employee holding both state and federal appointments, that is
83| credited for retirement purposes by the institute toward a

84 federal Civil Service Retirement System annuity.

85 (4) ELIGIBILITY FOR SUPPLEMENT.--To be eligible for a

86| benefit under this program pursuant to the provisions of this

87 section, a person must meet all of the following eligibility
88 criteria:
89 (a) The person must have held both state and federal

90 appointments while employed at the institute, and have completed
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91| 10 years of creditable service with the institute, subsequent to
92| December 1, 1970.
93 (b) The person must be participating in the federal Civil
94| Service Retirement System based on service at the institute.
95 (c) The person must have retired from the institute on or
96 after January 1, 1885, and must have been eligible for benefits
97 under the federal Civil Service Retirement System commencing
98| immediately upon the termination of service with the institute.
99 (d) The person must have attained the age of 62.
100 (e) The person must not be entitled to any benefit from a
101 state-supported retirement system or from social security based
102| upon service as a cooperative extension employee of the
103| institute. Participation in the Institute of Food and
104| Agricultural Sciences Supplemental Retirement Program shall not

105 constitute membership in the Florida Retirement System.

106 (f) The person must have been employed with the institute
107 prior to, and on, July 1, 1983.
108 (5) SUPPLEMENT AMOUNT.--The supplemental payment shall

109| provide a benefit to the retiree equal to the amount by which the
110| retirement annuity, without a survivor benefit, earned by the

111| employee under the federal Civil Service Retirement System with
112| respect to service as a cooperative extension employee of the

113 institute after December 1, 1970, is inferior to:

114 (a) An amount equal to the option one retirement benefit
115| that the employee would have been entitled to receive at his or
116| her normal retirement age under the Florida Retirement System,
117 attributable only to creditable service after December 1, 1970,
118| as a cooperative extension employee of the institute, excluding
119| any past or prior service credit, had such employee been a member

120| of the Florida Retirement System; plus
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121 (b) An amount equal to the primary insurance amount that
122| the individual employee would have been entitled to receive under
123 sécial security at age 62 had he or she been covered for such

124 employment, such amount to be computed in accordance with the

125 Social Security Act only with respect to employment as a

126| cooperative extension employee of the institute after December 1,
127 1970.

128 (6) PAYMENT OF SUPPLEMENT.--Any participant who retires on
129 or after January 1, 1985, from the federal Civil Service

130 Retirement System as a cooperative extension employee of the

131| institute at the University of Florida and who satisfies all of
132] the eligibility criteria specified in subsection (4) shall be

133] entitled to receive a supplemental benefit under this program

134 computed in accordance with subsection (5), to begin July 1,

135 1985, or the month of retirement, or the month in which the

136| participant becomes age 62, whichever is later. Upon application
137 to the administrator, the participant shall receive a monthly
138 supplemental benefit which shall commence on the last day of the
139 month of retirement and shall be payable on the last day of the
140 month thereafter during his or her lifetime. A participant may
141| have federal income tax and health insurance premiums deducted
142| from his or her monthly supplemental benefit in the same manner
143 as provided in s. 121.091(14) (a) and (b) for monthly retirement
144| benefits under the Florida Retirement System.

145 (7) OPTIONAL FORMS OF SUPPLEMENTAL RETIREMENT

146| BENEFITS.--Prior to the receipt of the first monthly supplemental

147 retirement payment under this program, a participant shall elect

148| to receive the supplemental retirement benefits to which he or
149 she is entitled under subsection (6) in accordance with s.
150 121.091(6).
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151 (8) DEATH BENEFITS.--
152 (a) If the employment of a participant of this program is

153 terminated by reason of his or her death subsequent to the

154 completion of 10 years of creditable service with the institute
155| but prior to his or her actual retirement, such 10-year period
156| having commenced on or after December 1, 1970, it shall be

157| assumed that the participant had met all of the eligibility

158 requirements under this section and had retired from the federal
159 Civil Service Retirement System and under this section as of the
160 date of death, having elected, in accordance with subsection (7),
161 the optional form of supplemental payment most favorable to his
162| or her beneficiary, as determined by the administrator. The

163| monthly supplemental benefit provided in this paragraph shall be
164| paid to the participant's beneficiary (spouse or other financial
165| dependent) upon such beneficiary's attaining the age of 62 and
166!l shall be paid thereafter for the beneficiary's lifetime.

167 (b) If a participant of this program dies subsequent to his

168 or her actual retirement under the federal Civil Service

169| Retirement System but prior to attaining age 62, and such

170} participant was otherwise eligible for supplemental benefits

171| under this section, it shall be assumed that the participant had
172 met all of the eligibility requirements under this section and
173 had retired as of the date of death, having elected, in

174 accordance with subsection (7), the optional form of supplemental
175| payment most favorable to his or her beneficiary, as determined
176| by the administrator. The monthly supplemental benefit provided
177 in this paragraph shall be paid to the participant's beneficiary
178 (spouse or other financial dependent) upon such beneficiary's
179| attaining the age of 62 and shall be paid thereafter for the

180| beneficiary's lifetime.
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181 (9) DESIGNATION OF BENEFICIARIES.--Each participant of this
182| program may designate beneficiaries in accordance with s.

183 121.091¢(8).

184 (10) COST-OF-LIVING ADJUSTMENT OF SUPPLEMENTAL

185| BENEFITS.--On each July 1, the supplemental benefit of each

186| retired participant of this program and each annuitant thereof
187| shall be adjusted as provided in s. 121.101.

188 (11) EMPLOYMENT AFTER RETIREMENT: LIMITATION.--Any person

189] who 1is receiving a supplemental retirement benefit under this
190| program seetien may be reemployed by any private or public

191| employer after retirement and receive supplemental retirement
192| benefits pursuant to this section and compensation from his or
193| her employer, without any limitations. However, if a retired
194 participant who is receiving a supplemental retirement benefit
195| under this section is reemployed at the institute in a position
196| as a cooperative extension employee of the institute, he or she
197 shall forfeit all rights to supplemental retirement benefits in
198 accordance with the eligibility provisions of paragraph (4) (e).
199 (12) CONTRIBUTIONS. --

200 (a) For the purpose purpeses of funding the supplemental
201} benefits provided by this section, the institute is authorized
202 and required to pay, commencing July 1, 1985, the necessary

203| monthly contributions from its appropriated budget. These amounts

204| shall be paid into the Florida Retirement System Iastitute—of

205| Food—and-Agricuttural—Seiences Supplementatl—Retirement Trust
206 Fund—whiech—3s herebyecreated.
207 (b) The monthly contributions required to be paid pursuant

208 to paragraph (a) on the gross monthly salaries, from all sources
209| with respect to such employment, paid to those employees of the
210| institute who hold both state and federal appointments and who
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participate in the federal Civil Service Retirement System shall
be as follows:
Dates of Contribution Rate Percentage Due
Changes
July 1, 1985, through 6.68%
December 31, 1988
January 1, 1989, through 6.35%
December 31, 1993
January 1, 1994, through 6.69%
December 31, 1994
January 1, 1995, through June 6.82%
30, 1996
July 1, 1996, through June 5.645%
30, 1998
July 1, 1998, through June 7.17%
30, 2001
July 1, 2001, through June 6.96%
30, 2003
July 1, 2003, through June 13.83%
30, 2005
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Effeetive July 1, 2005, 20.23%
through June 30, 2006 266+
223
Effective July 1, 2006 17.57%
224
225
226
227
228
229
230
231
232
233 Hor—Cests—ineurredin carryingovt the provisiens—eof+this
234 section——Sshotlbededucted fromthe interest—earnings—acerying—+e
235| +he—+trust—Ffund-
236 (13)4+4) ADMINISTRATION OF PROGRAM S¥STEM.--
237 (a) The department shall make such rules as are necessary

238 for the effective and efficient administration of this program

239| system. The secretary of the department shall be the

240| administrator of the program system. The funds to pay the

241| expenses for such administration shall be appropriated from the
242| 1interest earned on investments made for the Florida Retirement

243| System Trust Fund.

244 (b) The department may +s—autherizea—te require oaths, by

245| affidavit or otherwise, and acknowledgments from persons in
246| connection with the administration of its duties and

247| responsibilities under this section.

248 L~ Tl N P RSN P SR PPN SRNE PP | R PN NPT RN - BN | Pok SRR WL ] £ + 1
\=i J S g L ey L LN N § 3 [ R N N NV i W N 4 B WU W7 wo LITU 10 LW P G W iy ) AT LS SLNETI W U iy 7 G Ep Sy G G iy Qbuu_y L LS o G
249 szt In Mmoo A ~+ 1 o o ¥y ZOosz D Sz ey Po = NPT SN | g o e
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250| +the—results—ef-such studyto—the next sessien of the Tegistatur
251| $fellowing ecompletioneof the study
252 Section 3. The Legislature finds that a proper and

253| legitimate state purpose is served when employees and retirees of

254 the state and of its political subdivisions, and the dependents,

255 survivors, and beneficiaries of such employees and retirees, are

256| extended the basic protections afforded by governmental

257| retirement systems that provide fair and adequate benefits that

258| are managed, administered, and funded in an actuarially sound

259! manner, as required by s. 14, Art. X of the State Constitution

260 and part VII of chapter 112, Florida Statutes. Therefore, the

261| Legislature determines and declares that this act fulfills an

262| important state interest.

263 Section 4. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB GO 06-35 Custodial Requirements for Public Records
SPONSOR(S): Governmental Operations Committee
TIED BILLS: IDEN./SIM. BILLS:

REFERENCE ACTION ANALYST, STAFF DIRE R
Orig. Comm.: Governmental Operations Committee Wllhamsoné z(“‘ ] Williamson
1)
2)
3)
4)
5)

SUMMARY ANALYSIS

The bill clarifies the custodial requirements for a custodian of public records. It clarifies that the custodian of
public records deemed confidential and exempt from public records requirements cannot release such records,
except as provided in statute or by court order. The bill further clarifies that an agency or other governmental
entity authorized to receive a confidential and exempt record is required to maintain the confidential and
exempt status of that record. These clarifications are the standard contained in case law. The bill makes it
clear that the same standards apply to each record deemed confidential and exempt by expressly stating the
standards in the Public Records Act.

This bill does not appear to have a fiscal impact on state or local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: pcb35.G0.doc
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FULL ANALYSIS

Il. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
This bill does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
Public Records Law

Article |, s. 24(a), Florida Constitution, sets forth the state’s public policy regarding access to
government records. The section guarantees every person a right to inspect or copy any public record
of the legislative, executive, and judicial branches of government. The Legislature, however, may
provide by general law for the exemption of records from the requirements of Article |, s. 24(a), Florida
Constitution. The general law must state with specificity the public necessity justifying the exemption
(public necessity statement) and must be no broader than necessary to accomplish its purpose.

Public policy regarding access to government records is addressed further in the Florida Statutes.
Section 119.07(1), F.S., also guarantees every person a right to inspect and copy any state, county, or
municipal record.

Confidential and Exempt Records

There is a difference between records that the Legislature designates as exempt from public disclosure
and those the Legislature deems confidential and exempt. Records classified exempt from public
disclosure are permitted to be disclosed under certain circumstances.’ If the Legislature designates
certain records confidential and exempt from public disclosure, such records may not be released by
the custodian of public records to anyone other than the persons or entities specifically designated in
the statutory exemption.?

Definition of “Agency”

It should be noted that the definition of “agency” provided in the Public Records Act includes the phrase
“. .. and any other public or private agency, person, partnership, corporation, or business entity acting
on behalf of any public agency.” [Emphasis added.] Agencies often are authorized, and in some
instances are required, to “outsource” certain functions. Under the current case law standard, an
agency is not required to have explicit statutory authority to release public records in its control to its
agents. Its agents, however, are required to comply with the same public records custodial
requirements with which the agency must comply.

Confidentiality Travels

In Ragsdale v. State,* the Supreme Court held that

[TThe applicability of a particular exemption is determined by the document being
withheld, not by the identity of the agency possessing the record . . . the focus in
determining whether a document has lost its status as a public record must be on the

' See WFTV, Inc. v. The School Board of Seminole, 874 So0.2d 48, 53 (Fla. 5th DCA 2004), review denied 892 So.2d 1015
(Fla. 2004); City of Riviera Beach v. Barfield, 642 So. 2d 1135 (Fla. 4th DCA 1994), Williams v. City of Minneola, 575 So.
2d 687 (Fla. 5th DCA 1991).

2 See Attorney General Opinion 85-62, August 1, 1985.

3 Section 119.011, F.S.

4720 S0.2d 203 (Fla. 1998).
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policy behind the exemption and not on the simple fact that the information has changed
agency hands.’

In City of Riviera Beach v. Barfield,® the court stated, “[h]ad the legislature intended the exemption for
active criminal investigative information to evaporate upon the sharing of that information with another
criminal justice agency, it would have expressly provided so in the statute.””

Effect of Bill

The bill clarifies the custodial requirements for a custodian of public records. It clarifies that the
custodian of public records deemed confidential and exempt from public records requirements, as
opposed to records only made exempt, cannot release such records except as provided in statute or by
court order. This clarification is the standard contained in case law.

The bill further clarifies that an agency or other governmental entity authorized to receive a confidential
and exempt record is required to maintain the confidential and exempt status of that record. This
clarification also is the standard contained in case law; however, some confusion exists because some
statutes explicitly state that the receiving agency or other governmental entity must maintain the
confidential and exempt status of the record received while other statutes do not. The bill makes it
clear that the same standard applies to each record that is confidential and exempt by expressly stating
this standard in the Public Records Act.

The bill reiterates that the provisions do not limit access to any record by an agency or entity acting on
behalf of a custodian of public records; the Legislature; or pursuant to court order.

Finally, the bill creates subheadings for s. 119.021, F.S.

C. SECTION DIRECTORY:

Section 1 amends s. 119.021, F.S., to clarify agency custodial requirements for records deemed
confidential and exempt.

Section 2 provides an effective date of July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
This bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:
This bill does not create, modify, amend, or eliminate a state expenditure.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

* Id. at 206, 207.

%642 So. 2d 1135 (Fla. 4™ DCA 1994), review denied, 651 So. 2d 1192 (Fla. 1995). In Barfield, Barfield argued that once the City of
West Palm Beach shared its active criminal investigative information with the City of Riviera Beach the public records exemption for
such information was waived. Barfield based that argument on a statement from the 1993 Government-In-The-Sunshine Manual (a
booklet prepared by the Office of the Attorney General). The Attorney General opined “once a record is transferred from one public
agency to another, the record loses its exempt status.” The court declined to accept the Attorney General’s view. As a result, that
statement has been removed from the Government-In-The-Sunshine Manual.

"Id at 1137.
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1. Revenues:

This bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:

This bill does not create, modify, amend, or eliminate a local expenditure.

. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

FISCAL COMMENTS:
None.

. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. This bill does not reduce the percentage of a state tax shared with counties or
municipalities. This bill does not reduce the authority that municipalities have to raise revenue.

2. Other:

None.

RULE-MAKING AUTHORITY:
None.

DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

Not applicable.
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FLORIDA H O U S E O F REPRESENTATIVE S

BILL ORIGINAL YEAR

1 A bill to be entitled

2 An act relating to custodial requirements for public

3 records; amending s. 119.021, F.S.; clarifying custodial

4 requirements for confidential and exempt records; creating

5 subheadings; providing an effective date.

6

7 Be It Enacted by the Legislature of the State of Florida:

8 .

S Section 1. Section 119.021, Florida Statutes, 1s amended to
10| read:

11 119.021 Custodial requirements; maintenance, preservation,
12| and retention of public records.--

13 (1) MAINTENANCE AND PRESERVATION,--Public records shall be
14| maintained and preserved as follows:

15 (a) All public records should be kept in the buildings in
16| which they are ordinarily used.

17 (b) Insofar as practicable, a custodian of public records
18 of vital, permanent, or archival records shall keep them in

19| fireproof and waterproof safes, vaults, or rooms fitted with
20| noncombustible materials and in such arrangement as to be easily
21| accessible for convenient use.
22 (c)1. Record books should be copied or repaired, renovated,
23 or rebound if worn, mutilated, damaged, or difficult to read.
24 2. Whenever any state, county, or municipal records are in
25 need of repair, restoration, or rebinding, the head of the
26| concerned state agency, department, board, or commission; the
27| board of county commissioners of such county; or the governing
28| body of such municipality may authorize that such records be
29| removed from the building or office in which such records are
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F L ORIDA H O U S E O F REPRESENTATIVE S

BILL ORIGINAL YEAR

30| ordinarily kept for the length of time required to repair,

31 restore, or rebind them.

32 3. Any public official who causes a record book to be

33| copied shall attest and certify under oath that the copy is an
34| accurate copy of the original book. The copy shall then have the
35 force and effect of the original.

36 (2)  RETENTION SCHEDULES.--

37 (a) The Division of Library and Information Services of the
38| Department of State shall adopt rules to establish retention

39| schedules and a disposal process for public records.

40 (b) Each agency shall comply with the rules establishing
41} retention schedules and disposal processes for public records

421 which are adopted by the records and information management

43| program of the division.

44 (c) Each public official shall systematically dispose of
45| records no longer needed, subject to the consent of the records
46| and information management program of the division in accordance
47! with s. 257.36.

48 (d) The division may ascertain the condition of public

49| records and shall give advice and assistance to public officials
50 to solve problems related to the preservation, creation, filing,
51 and‘public accessibility of public records in their custody.

52 Public officials shall assist the division by preparing an

53| inclusive inventory of categories of public records in their

54 custody. The division shall establish a time period for the

55| retention or disposal of each series of records. Upon the

56 completion of the inventory and schedule, the division shall,

57 subject to the availability of necessary space, staff, and other

58| facilities for such purposes, make space available in its records
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BILL ORIGINAL YEAR

59| center for the filing of semicufrent records so scheduled and in
60 its archives for noncurrent records of permanent value, and shall
61| render such other assistance as needed, including the

62| microfilming of records so scheduled.

63 (3) INDEX OF AGENCY ORDERS.-- Agency orders that comprise

64 final agency action and that must be indexed or listed pursuant
65| to s. 120.53 have continuing legal significance; therefore,

66| notwithstanding any other provision of this chapter or any

67| provision of chapter 257, each agency shall permanently maintain
68 records of such orders pursuant to the applicable rules of the
69| Department of State.

70 (4) TRANSFER OF CUSTODY.--+&)> Whoever has custody of any

71| public records shall deliver, at the expiration of his or her

72 term of office, to his or her successor or, if there be none, to

73| the records and information management program of the Division of
74| Library and Information Services of the Department of State, all

75| public records kept or received by him or her in the transaction

76| of official business.

77 (5) UNLAWFUL POSSESSION.-—-+{kb}+ Whoever is entitled to

78 custody of public records shall demand them from any person

19| having illegal possession of them, who must forthwith deliver the
80 same to him or her. Any person unlawfully possessing public

81} records must within 10 days deliver such records to the lawful

82 custodian of public records unless Jjust cause exists for failing
83| to deliver such records.

84 (6) CUSTODIAL REQUIREMENTS FOR CONFIDENTIAL AND EXEMPT

85 RECORDS. -~

86 (a) A custodian of public records who holds a record that

87 is confidential and exempt from s. 119.07(1) and s. 24(a), Art. I
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88| of the State Constitution may not release such record except as

89| provided in statute or pursuant to court order.

90 (b) An agency or other governmental entity that is

91| authorized to receive a confidential and exempt record pursuant

92! to statute shall retain the confidential and exempt status of

93 such record, except as otherwise provided by law.

94 (c) A custodian of public records is authorized to require

95| the agency or other governmental entity that is authorized to

96 receive a confidential and exempt record pursuant to statute to

97| acknowledge in a written release that:

98 1. Such record is confidential and exempt; and

99 2. The receiving agency or other governmental entity is

100| required by law to retain the confidential and exempt status of

101 such record.

102 (d) This subsection does not limit access to any record by:

103 1. An agency or entity acting on behalf of a custodian of

104| public records;

105 2. The Legislature; or
106 3. Pursuant to court order.
107 Section 2. This act shall take effect July 1, 2006.
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